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SUPREME COURT OF OHIO. 


STATE OF OHIO, on retation oF THE ATTORNEY-GENERAL, 
Us. 


WESTERN UNION MUTUAL LIFE AND ACCIDENT 
SOCIETY or He Untrep Srartes.* 


1. Corporations organized under section 3,630 of the Revised Statutes, 
which do not comply with the laws regulating regular mutual life insur- 
ance companies, have no power to issue policies guarantying any fixed 
amount to be paid at the death of the member, ‘‘except such fixed 
amount shall be conditioned upon the same being realized from the 
assessments made on members to meet it;” and those corporations so 
organized, which do comply with such laws, are authorized to issue 
endowment policies “‘ promising to pay to members during life any sum 
of money or thing of value.” Such Ohio corporations are not permitted 
to do business in another state upon substantially the same basis and 
limitations as they are in Ohio, when by the laws of such other state they 
are not permitted to issue such endownment policies, nor any policy 
of insurance so conditioned, nor any that does not specify the sum of 
money to be paid, and unconditionally obligate such corporation to pay 
the amount so specified, to the beneficiaries of such payment; and cor- 
porations organized on the assessment plan, under the laws of such 
other state, are not entitled to do business in this state. 


* Decided March 4, 1890. 
VoL. XIX.—37. 
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2. The business, which corporations of other states organized to insure lives 
members on the assessment plan ‘‘ shall be permitted to do in this state,” 
under the provisions of sec. 3,630e Revised Statutes, is that contemplated 
by section 3,630, which does not include the business of insuring the lives 
of members for the benefit of others than their families and heirs. A 
corporation of another state, organized for insuring lives upon the plan 
of assessments upon its members, without other limitation than that the 
policy-holder shall have an insurable interest in the life of the member, 
is not embraced within either of said sections. 


3. That clause of section 3,630, of the Revised Statutes, which provides, that 
‘such company or association shall not be subject to the preceding 
sections of this chapter,” does not apply to corporations of other states 
organized for insuring the lives of members for the benefit of others than 
their families and heirs. Corporations of that class are not entitled to 
transact any business of insurance in this state, until they procure from 
the superintendent of insurance a certificate of authority so to do; nor 
“an any person act as agent in this state for such company, until a 
license to do so is procured from the superintendent of insurance, as 
required by sec. 3,604 Revised Statutes. Such licenses continue in force, 
unless suspended or revoked, until the first day of April of the year next 
after the date of their issue, and no longer. 


4. When a foreign corporation doing business in this state is exercising its 
franchises in contravention of the laws thereof, it may be ousted there- 
from, by proceedings in quo warrantu. 


The petition states, that the defendant is a corporation organized 
under the laws of the state of Michigan for the purpose of carry- 
ing on, upon the assessment or co-operative plan, the business of 
insuring the lives of its members, and of providing to its members 
indemnity for disability by accident; that since the Ist day April, 
1889, the defendant has exercised, and claims the right to exercise, 
in this state, the privilege and franchise of transacting the busi- 
ness of insuring lives upon the assessment plan, which, it is not 
entitled to do, because neither it, nor any of its agents, obtained 
from the superintendent of insurance of this state the necessary 
certificate of authority or license to do business in this state, and 
also because, by the statutes of Michigan, corporations organized 
under the !aws of Ohio, for the purpose of insuring the lives of its 
members upon the assessment plan, are not permitted to do busi- 
ness in the state of Michigan upon the same basis and limitations as 
they are in this state, and the commissioner of insurance of the 
state of Michigan has refused, and still refuses, to issue to such 
Ohio corporation, his certificate of authority to transact business 
in that state. The provisions of the Michigan statutes upon the 
subject are set out in the petition. Such of them as are deemed 
material to the decision of the case will be noticed in the opinion. 

The petition prays for a judgment of ouster against the 
defendant. 
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The answer admits that the defendant was incorporated under 
the Michigan statute set forth in the petition; that it has exercised, 
and claims the right to exercise, in this state, the privilege and 
franchise referred to in the petition, and alleges that it is entitled 
to do so, because it avers that on the 9th day of June, 1886, it 
made application to the superintendent of insurance of this state, 
for permission to carry on in the state of Ohio, the business of life 
insurance, as contemplated in section 3,630e of the Revised Statutes 
of Ohio, and that on the 15th day of August, 1886, the superintend- 
ent of insurance duly authorized the defendant to transact business 
in this state; since which time, the defendant has continuously 
prosecuted its business in this state as contemplated in sec. 3,630, of 
the Rev. Stats. The answer further alleges that Ohio corporations 
organized for the purpose of insuring its members upon the assess- 
ment plan are not debarred by the laws of Michigan from trans- 
acting business in that state, and that the insurance commissioner 
of that state has not refused to issue certificates of authority to 
transact business in that state, to such Ohio corporations as can 
and will comply with the laws of the state of Michigan. It is also 
alleged in the answer that the petition was filed at the instigation 
of “The People’s Mutual Benefit Association of Westerville, Ohio,” 
waich corporation, on or about the 24th of October, 1888, made 
application to the insurance commissioner of Michigan for authority 
to do business in that state, but was refused such authority, because, 
upon examination, it was ascertained its business, in part, was that 
of endowment insurance, which the laws of Michigan did not 
permit corporations organized on the assessment plan to do. 

The defendant also filed a supplemental answer (so called), which 
charges that the superintendent of insurance has embodied in the 
annual report which he is required to make to the general assem- 
bly, relating to the conduct and condition of all insurance compa- 
nies doing business in this state, a statement to the effect that he 
has lawfully revoked the authority of the defendant to do business 
in Ohio after April 1, 1889, since which time it has been doing 
business in this state without authority of law; and omitted to 
make any statement in his report showing the condition of the 
defendant company. 

By this pleading it is sought to make the superintendent of 
insurance a party to the action, and enjoin him from making such 
report. 
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The case is submitted upon demurrers to the answer, and the 
supplemental answer. 


Daviw K. Watson, Aftorney-Genera’, and R. A. Harrison, for 
Plaintiff. 

C. D. Rosertson, for Defendant. 

Wiis, J. 

It is contended in behalf of the plaintiff that the defendant is not 
entitled to carry on its business of insurance in this state, and that 
it is therefore exercising it franchises here in contravention of law, 
because; 1. Ohio corporations organized under section 3,630 of the 
Revised Statutes are not permitted to do business in the state of 
Michigan, on substantially the same basis and limitations as they 
are in Ohio; 2. The law under which the defendant is organized 
authorizes it to engage in the business of insuring lives on the plan 
of assessments upon surviving members, without other restriction 
than that policy-holders shall have an insurable interest in the lives 
of members, which companies organized for the mutual protection 
of its members within this state are hot permitted to do; and, 3. 
The defendant has failed to comply with the laws of this state, 
which require that such corporations shall obtain annually, from 
the superintendent of insurance, a certificate of authority, and 
licenses to their agents, to do business in this state. 

1. The business of life insurance, and the terms and conditions 
upon which foreign companies may be admitted to carry on that 
business, is regulated in this state by statute; and the right of the 
defendant to transact its business of insurance within the state, if 
possessed by it, must be derived, it is conceded, from section 
3,630e, Revised Statutes, which is as follows:— 


Any corporation, company or association organized under the law of any 
other state to insure lives of members on the assessment plan, and authorized 
to transact the business contemplated in section thirty-six hundred and thirty, 
shall be permitted to do such business, to wit: The business contemplated in 
section thirty-six hundred and thirty, in this state, by first complying with 
the laws of the state of Ohio, regulating corporations, companies or associa- 
tions organized for the mutual protection of its members within this state, 
upon obtaining from the superintendent of insurance of this state a certificate 
of such compliance, which certificate shall not be granted until such foreign 
corporation, company or association shall have appointed an agent or attor- 
ney within this state upon whom service of processmay be had. Provided, 
that the superintendent of insurance shall not be required to issue certificates 
to do business in Ohio to an agent of any such corportion, company, or asso- 
ciation organized in any state in which such Ohio corporations, companies, or 
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associations are not permitted to do business on substantially the same basis 
and limitations as they are in Ohio. 

In view of the proviso contained in this section, it becomes 
important to determine upon what basis and limitations Ohio 
corporations are permitted to do business in Ohio. 

These are ascertained by reference to section 3,630 and 3,630c of 
the Revised Statutes. The former section is as follows:— 


Sec. 3,630. A company or association may be organized to transact the 
business of life or accident insurance on the assessment plan, for the purpose 
of mutual protection and relief of its members, and for the payment of stipu- 
lated sums of money to the families or heirs of the deceased members of such 
company or association, and may receive money either by voluntary donation 
or contribution, or collect the same by assessment on its members, and may 
accumulate, invest, distribute, and appropriate the same in such manner as it 
may deem proper; that all accumulations and accretions thereupon shall be 
held and used as the property of the members and in the interest of the mem- 
bers, and shall not be loaned to, used, appropriated, or invested for the bene- 
fit of any officer or manager of such company or association; and, provided, 
that no company or association shall issue a certificate for a greater amount 
than such company or association shall be able to pay from the proceeds of 
one assessment; and such company or association shall not be snbject to the 
preceding sections of this chapter. 

It is provided in section 3,630¢ that— 

No such corporation, company, or association issuing endowments, certifi- 
cates or policies, or undertaking, or promising to pay to members during life 
any sum of money, or thing of value, or certificate, or policy guarantying 
any fixed amount to be paid at death, except such fixed amount or endow- 
ments shall be conditional upon the same being realized from the assessments 
made on members to meet them, shall be permitted to do business in this 
state, until they shall comply with the laws regulating regular mutual life 
insurance companies. 5 

Whatever powers such companies possess are derived exclusively 
from the laws of this state, and the limitations and restrictions 
imposed upon them by those laws, both with respect to the classes 
of business they may transact, and the mode of doing it, operate 
upon them as well when doing business outside of the state as 
within it. Their corporate capacity, in these respects, cannot be 
enlarged by the laws of any other state in which they may be per- 
mitted to do business. By the plain provisions of these statutes, 
no company organized under section 3,630, unless it complies with 
the laws regulating regular mutual life insurance companies, can 
issue any policy guarantying any fixed amount to be paid at death, 
“except such amount shall be conditional upon the same being 
realized from the assessments made on members to meet them.” 
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In other words, the obligation of the policy, and the only one the 
company can thus contract, is to pay upon the death of the mem- 
ber, such sum, and only such, as may be realized from the assess- 
ments made on members to meet it. The policy does not create 
an unconditional obligation to pay the amount specified in it, nor 
has the company corporate power to issue such policy, or contract 
such obligation in this state, or elsewhere. Then those companies 
so organized, which do comply with the laws regulating mutual life 
insurance companies, are authorized to issue endowment policies, 
undertaking to pay members “during life any sum of money or 
thing of value,” and policies guarantying a fixed amount to be paid 
at death. These are the bases and limitations upon which such 
companies are authorized to do business in Ohio, and the question 
to be determined here, is, whether they are permitted by the laws 
of Michigan to do business there upon substantially the same basis 
and limitations. It is not enough that they be permitted there to 
exercise some of their franchise, or transact a part only of the busi- 
ness they are authorized to do in Ohio, but they must there be 
permitted to do substantially the same business, upon substantially 
the same terms and conditions, as they arein Ohio. If by the laws 
of Michigan, any substantial limitation or restriction is placed upon 
such Ohio companies in regard to the character or extent of the 
business they may transact there, to which they are not subject in 
Ohio, it cannot be said that they are permitted to do business 
there, upon substantially the same basis and limitations as they are 
in Ohio. 

By section 15, of the Michigan statute, under which it is admitted, 
by the answer, the defendant was re-organized, it is provided, that 
“every policy or certificate issued by any corporation in that state 
and doing business under that act, and promising a payment to be 
made upon a contingency of death, or of disability by accident, 
shall specify the sum of money it promises to pay upon such con- 
tingency insured against, and the number of days after satisfactcry 
proof of the happening of such contingency, at which such payment 
should be made; and that upon the occurrence of such contingency, 
unless the contract shall have been voided by fraud or by breach of 
its condition, the corporation shall be obligated to the beneficiaries 
of such payment at the time and to the amount specified in the 
policy or certificate; and that this indebtedness shall have priority 
over all indebtedness thereafter incurred, except as provided in 
case of the distribution of assets of an insolvent corporation.” 
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And section 17 of the same act provides, that no corporation or 
association organized under the laws of any other state for the 
purpose of insuring lives or furnishing accident indemnity upon 
the co-operative assessment plan, shall be authorized to do business 
in Michigan until it shall have obtained a certificate of authority 
from the commissioner of insurance of that state; and that no such 
certificate of authority shall be issued unless the corporation or 
association applying therefor “has in force policies of insurance 
upon which the proceeds of one assessment will pay the highest 
amount insured upon each of the lives of the members for which 
the assessment is levied, the full amount agreed to be paid upon 
the death of any one member, and that it is paying, and for twelve 
months next preceding has paid, the highest amount named in its 
policies or certificates in full.” 

Thus it appears that by the laws of Michigan every policy issued 
by a corporation in that state “promising a payment to be made 
upon a contingency of death, * * shall specify the sum of money 
it promises to pay, * * and upon the occurrence of such contin- 
gency * * the corporation shall be obligated to the beneficiaries 
of such payment, * * to the amount specified in the policy,” and 
no certificate of authority to do business in Michigan shall be 
issued to any corporation or association organized under the laws 
of any other state unless, for the twelve months next preceding, it 
has paid, and is paying, the full amount named in its policies; nor 
unless it has in force policies upon which the proceeds of one 
assessment will pay the highest amount insured upon the lives of 
the members for which the assessment is levied, the full amount 
agreed to be paid upon the death of any one member. While, as 
we have already seen, corporations “organized under the Ohio 
statute are not obligated to pay the full amount specified in the 
policy, but only such sum as may be realized from assessments 
made on its members, and their policies must so provide. They 
are incapable of making any other contract, or issuing any policy 
of insurance not so conditioned, unless they comply with the laws 
regulating mutual life insurance ccmpanies, in which event, they 
are permitted in Ohio to issue endowment policies. 

It is admitted by the answer, that the laws of the state of Michi- 
gan do not permit endowment policies to be issued, or contracts 
of that kind to be made by corporations organized to do business 
on the assessment plan, and, for that reason, the commissioner of 
insurance of that state refused to issue his certificate ot authority 
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to an Ohio company organized under section 3,630, to do business 
in that state. 

Whether therefore the Ohio corporation does or does not com- 
ply with the laws regulating regular mutual life insurance compa- 
nies, it is not, in either event, permitted to do business in the state 
of Michigan, upon substantially the same basis and limitations, as 
it is in Ohio. 

2. Does the defendant come within the class of companies which 
under the provisions of section 3,630, may be admitted to do busi- 
ness in this state? It will be observed, that only companies organ- 
ized under the laws of any other state to insure the lives of members 
on the assessment plan, and authorized to transact the business 
contemplated in section 3,630, are entitled to do business in this 
state; and furthermore, that it is only the business contemplated in 
section 3,630, that such companies shall be permitted to transact. 
The language of the statute is, “any corporation, company or 
association organized under the laws of any other state to insure 
lives of members on the assessment plan, and authorized to transact 
the business contemplated in section thirty-six hundred and thirty, 
shall be permitted to do such business, to wit: The business con- 
templated in section thirty-six hundred and thirty in this state,” 
upon the conditions therein specified. As often as the question has 
been presented, it has been held by this court that section 3,630 
does not contemplate or permit the business of insuring the lives of 
members otherwise than for the benefit of their families and heirs. 
In State vs. Moore (38 Ohio St., 7), it is decided that, “A company 
of another state organized for insuring lives on the plan of assess- 
ment upon surviving members, without limitation, does not come 
under the class of companies provided for in section 3,630. That 
section does not embrace companies insuring the lives of members 
for the benefit of others than their families and heirs:’ And in 
State vs. Moore (39 Ohio St., 486), the relator, a New York cor- 
poration, organized on the assessment plan, and authorized by the 
law governing it to issue policies payable to the legal representa- 
tives of the member, or to any beneficiary designated by such 
member, sought to compel by mandamus, the insurance commis- 
sioner of this state to issue to it the necessary certificate entitling 
it to do business in this state. But the writ was refused. Doyle, 
J.,in the opinion, after quoting the above paragraph of the syllabus 
in State vs. Moore (38 Ohio St., 7), savs: “The principle thus 
aunounced must exclud» the rel tor unless the law has been 
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changed by subsequent legislation.” The legislation has not in 
this respect been changed. It is admitted by the pleadings, that 
the defendant is authorized by the law of its re-organization to 
issue policies on the lives of its members for the benefit of any 
person who has an insurable interest in such life. By section 15 of 
the Michigan statute set out in the petition, it is provided, that 
corporations doing business under the act, shall not issue any 
policy “upon a life in which the beneficiary has not an insurable 
interest;” and it is further provided by the same section, that any 
member, “shall have the right at any time, with the consent of 
such corporation or association, and with the consent of the bene- 
ficiary, if he be a creditor, to make a change in his beneficiary,” 
within certain specified limits; and further, that “such corporation 
shall not issue policies or certificates to beneficiaries as a creditor 
or creditors that do not state that they are for collateral security, 
payable as the interest of such beneficiaries may appear, and in 
every such case said creditor or creditors shall only be entitled to 
such portion of the amount insured (not exceeding the face of the 
policy) as shall cover the indebtedness of the member to said cred- 
itor at the date of his death. And section 17 of the same statute 
provides, that “no corporation or association organized or doing 
business under or by virtue of the laws of any state, or territory 
of the United States, or District of Columbia, or foreign country, 
for the purpose of insuring lives, or furnishing accident indemnity 
upon the co-operative assessment plan, shall be authorized to do 
business in the state, until it shall have obtained a certificate of 
authority from the commissioner of insurance of this state, as 
hereafter provided. Nor, unless the state or territory of the 
United States, or District of Columbia, or foreign country under 
whose laws such corporation or association is organized, shall 
extend the right to such corporations of this state, to do business 
in such state, territory of the United States, District of Columbia, 
or foreign country, upon similar conditions to those in this act 
prescribed.” The defendant is therefore not entitled to carry on 
its business in this state, and the superintendent of insurance may 
rightfully withhold from it license and authority to do so. 

3. It is alleged in the answer that the superintendent of insur- 
ance on the 13th day of September, 1886, authorized the defend- 
ant to transact business in this state; but it is admitted that 
neither the defendant nor any agent of the defendant has received 
any certificate or license from him since that date, and that it has 
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continued to carry on its business in Ohio without other license or 
authority than that first granted it. 

The claim of the defendant is, that when it obtained from the 
superintendent of insurance the certificate provided for in section 
3,630e, it was placed in all respects upon the same footing as com- 
panies organized under section 3,630, and is, therefore, entitled to 
the benefit of the last clause of that section, which provides that 
“such company or association shall not be subject to the preceding 
sections of this chapter.” 

We regard the case of State vs. Moore (38 Ohio St.), supra, decisive 
of this claim, adverse to the defendant. The relator in that case 
claimed, that by reason of. the.clause referred to in section 3,630, 
and the provisions of the supplementary act of April 12, 1880, 
which enacted section 3,630e, substantially as it is now so far as it 
affects this question, it was exempt from the operation of section 
3,604, which was then, and is now, in the same chapter with 
section 3,630. 

The statute under which the relator in that case was organized, 
authorized it to engage in the business of insuring lives on the plan 
of assessments upon its surviving members, without other restric- 
tions than that the policy-holders should have an interest in the 
lives of members; and it was held, as before noticed, that such 
companies did not come within the provisions of section 3,630, and 
that the relator was held to be subject to the preceding sections of 
the chapter. In the opinion of the court, White, J., says:— 

“The character of the company or association authorized to do 
business under section 3,630, is thus described in the section: “A 
company or association may be organized for the purpose of mutual 
protection and relief of its members, and for the payment of stipu- 
lated sums of money to the families or heirs of the deceased mem- 
bers of such company or association, and may receive money either 
by voluntary donation or contribution, or collect the same by 
asssessment on its members * * * and such association shall not 
be subject to the preceding section of the chapter.” ‘It is compa- 
nies and associations of this character alone that are exempt from 
the operation of the preceding sections of the act; and this exemp- 
tion is allowed on account of the limited nature of the life insur- 
ance they are authorized to assume, being confined to insurance 
for the benefit of the families and heirs of members.” We have 
already seen, that the defendant is engaged in the business of 
insuring lives upon the plan of assessments upon surviving mem- 
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bers without other restriction than that policy-holders shall have 
an insurable interest in the lives of the members, and is not within 
the class of companies provided for in sec. 3,630, and therefore not 
exempt from the operation of the preceding sections of that chapter. 
One of these sections, 3,604, provides, that ‘No company organized 
by act of Congress, or under the laws of any other state of the 
United States, shall transact any business of insurance in this state 
until it procures from the superintendent of insurance a certificate 
of authority so to do;” and it further provides, that no “person or 
corporation shall act as agent for any such company in procuring 
applications for insurance, taking risks, or in any manner transact- 
ing the business of insurance, until such person or corporation 
procures from the superintendent of insurance a license so to do.” 
And by the provisions of section 3,616, all license so granted “ shall 
continue in force, unless suspended or revoked, until the tirst day 
of April of the year next after the date of their issue.” We are 
therefore of the opinion that the license granted to the defendant 
and its agents on the 13th day of September, 1886, expired on the 
first day of April ensuing, and that since that time the defendant 
has been doing business in this state without authority of law. 

4. The defendant, availing itself of the rule that the demurrer 
searches the record and reaches the first defective pleading, con- 
tends that the facts averred in the petition do not entitle the 
plaintiff to the relief demanded. It appears from the petition that 
the defendant is a corporation organized under the laws of the 
state of Michigan, and the contention of the defendant is, that quo 
warranto cannot be maintained against it, in this state, because it 
can be ousted of its franchises only by the sovereignty which be- 
stowed them. Undoubtedly, the franchises which a state has con- 
ferred upon a corporation cannot be taken from it by the act of 
another state, or by the judgment of its courts: Morawitz on 
Corp., sec. 659. The purpose of this action, however, is not to 
deprive the defendant of the franchises with which it has been 
invested by the laws of the state creating it, but to inquire into its 
authority to carry on its business in this state, and, if found to be 
exercising its franchises in this state in contravention of the luws 
thereof, to oust it therefrom. It is provided by section 6,761 of the 
Revised Statutes, that the civil action of quo warranto may be 
brought in the name of the state against a corporation when it 
claims or has exercised “a franchise, privilege, or right in contra- 
vention of law.” 
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There can be no doubt of the power of the legislature to pre- 
scribe the terms and conditions upon which foreign corporations 
may be admitted to do business in this state. It was held in West- 
ern Union Telegraph Company vs. Mayer (28 Ohio St., 521), that 
“Foreign corporations can exercise none of their franchises or 
powers within this state, except by comity or legislative consent. 
That consent may be upon such terms and conditions as the gen- 
eral assembly under its legislative power may impose.” It was said 
by Johnson, J., in the opinion in that case, that foreign corpora- 
tions ‘may be excluded from the state altogether, or admitted on 
such terms as the state may prescribe.” Before exercising their 
franchises in this state, such corporations must, of course, comply 
with the conditions so imposed. Without such compliance, the 
exercise of their franchises in the state, would be in contravention 
of the laws of the state, and, as just noticed, section 6,761, Revised 
Statutes expressly authorizes the action of quo warranto to be 
brought by the state against a corporation which claims or has 
exercised a iranchise or privilege in contravention of law. This 
statute is not limited to corporations organized under the laws of 
Ohio, but applies to corporations generally. If it had been intended 
to confine the application of the statute to domestic corporations, 
apt language for that purpose would doubtless have been em- 
ployed. We are of opinion, therefore, that a foreign corporation 
which is carrying on its business, and making contracts in that 
behalf, in this state, is exercising therein its corporate franchises, 
from which, when exercised in contravention of the laws of the 
state, it may be ousted by proceedings in quo warranto. 

The proper judgment in such case is not to oust the corporation 
from the franchise of being a corporation, or from any of the fran- 
chises conferred on it by the law of its creation, but from the exer- 
cise of its franchises in this state. 

Demurrer sustained, and judgment of ouster. 





Hutchins vs. Ford. 


SUPREME JUDICIAL COURT OF MAINE. 


HUTCHINS 
vs. 


FORD.* 


The policy written by the Portiand Lloyds covers barratry of the mariners, 
but not of the master, when the insured is an owner of the vessel. 

In a suit upon such policy, it is not necessary to negative in the declaration 
the limitation clause, which exonerates the subscribers from liability 
beyond the contributed capital paid in and the undivided premiums. 
That 1s a matter to be used in defense. 

As bearing upon the seaworthiness of a vessel engaged in the coastwise trade, 
it is competent for the master to testify, in relation to the selection of his 
mate: ‘I had every reason to suppose the man was sufficient for a coast- 
ing mate. I believed at the time he was capable.” 

The master of a ship, who is a part owner, may be guilty of barratry towards 
his co-owners, so as to avoid a policy of insurance, written in their favor, 
that does not cover the risk of barratry of the master. 

A marine policy covers negligence of the master and mariners. 

A verdict will not be disturbed when the evidence sustains it, and shows that 
the stranding of a vessel did not result from the barratfous acts of the 
inaster, but rather from his irresponsible condition, occasioned by tem- 
porary insanity, resulting from exposure, potent drugs, loss of sleep, or 
excessive drinking of liquors, or by all of them combined. 

The conduct of the mate in not assuming command when the master thus 
became incapacitated is excusable upon the ground of erroneous judgment 
of his duty. 


Semble, That barratry of the mate, upon whom the command of a ship de- 
volves by the incapacity of the master during a voyage, will not avoid 
insurance covering barratry of mariners, but not that of the master. 

Held, That the statements of the master as he was about to go below at the 
end of a storm, giving his reason therefor, are admissible as a part of his 
act in relinquishing command of the deck for the time being. 

The testimony of an experienced seaman relative to proper measures which 
should be taken to prevent stranding is competent as bearing upon the 
proper navigation of a vessel, a question wholly for the jury to consider. 

The opinion of a physician, called as an expert, who has not made a special 
study of mental diseases, may be excluded in questions of insanity. 


O. D. Castner and W. Gitzert, for Plain/iff. 
A. A. Srrour and L. M. Sraprzs, for Defendant. 


* Decision rendered, February 19, 1890. 
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HaskeEtt, J. 

Assumpsit on what is known as a “Boston Policy” of marine 
insurance, written on the plaintiff's interest in the brig Emily T. 
Sheldon, to recover two fractions of the amount insured thereon. 
Among the risks underwritten were perils of the seas, including 
barratry of the master, unless the assured be an owner. The pol- 
icy was signed by fifty associates, known as “Portland Lloyds.” 
They respectively promised, severally and not jointly, each for his 
specified fraction of the sum insured; so that a suit upon the policy 
cannot be maintained against the underwriters jointly, but each 
one must be sued severally for his fraction of the insurance. The 
verdict is for two fractions or fiftieths of the sum insured, on 
account of the loss of the vessel from stranding. 

1. It was objected at the trial that the policy should not be 
admitted in evidence for the want of “probative force.” It is now 
contended that it was erroneously admitted, because a limitation 
contained in the policy, of each subscriber's liability to $1,000 paid 
in and premiums undivided, was not covered by proper averments 
in the declaration showing the defendant’s liability. 

The contract of insurance is absolute. The limitation relied upon 
is not a condition precedent to be complied with before the policy 
becomes operative, and therefore to be met by apt averment before 
a case could be stated showing the defendant’s liability under it, 
but rather a stipulation to excuse liability already incurred. At 
the date of the policy the limitation clause might not exonerate 
the underwriter from liability, while at the time of loss, perhaps 
months or years afterwards, it would afford an ample defense. 
Meantime the assets provided by the underwriter for the payment 
of losses may have been completely absorbed. 

2. It was denied at the trial that the vessel insured was seaworthy 
at the inception of the voyage. As bearing upon this issue, excep- 
tion was taken to the testimony of the master, in substance, that he 
acted in good faith in selecting his mate, and believed him compe- 
tent for the place. The integrity of the master seems to have been 
assailed throughout the whole trial, and his discretion and good 
faith in fitting and manning the vessel for sea is so clearly connected 
with, and so nearly becomes an element in, the fact of seaworthi- 
ness of the vessel, that the testimony could not properly have been 
excluded. He testified: “I had every reason to suppose the man 
was sufficient for a coasting mate. I believed at the time he was 
capable.” This testimony tends to show the good faith of the 
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master; and, while it may not prove the competency of the mate, it 
negatives any reckless or corrupt action of the master in selecting 
him, and bears strongly upon the issue of the seaworthiness of the 
vessel. 

3. It is contended that the vessel was stranded and lost by the 
fraud of the owners, inasmuch as the master was part owner, and 
incapable of barratry. Now, barratry of the master was not a peril 
insured; and, if he was incapable of committing that crime because 
he was a part owner, then the insurance holds, unless his acts as 
owner destroyed the insurance of his co-owners, who were innocent 
of personal fraud. No case has been cited at the bar sustaining 
such ductrine, : 

Barratry has been defined to be knavery towards the owners. 
It is plain that the master of a ship, who is the sole owner, cannot 
commit a fraud upon himself. He cannot act without his own 
knowledge and consent, and therefore cannot commit barratry: 

‘Wilson vs. Insurance Co., 12 Cush., 363. But when he is a part 
owner only, the same reasons do not hold, although the contrary is 
held in the case last cited. That case, however, stands alone, with- 
out authority in its support, so far as we have been able to dis- 
cover. The judgment of the court of the exchequer in Jones vs. 
Nicholson (10 Exch., 28), rendered in 1854, the next year after the 
Massachusetts case, by Pollock, C. B., and Alderson, Platt, and 
Martin, BB., is the better reason. The court says: “Some ex- 
pressions of modern authors to the contrary have been cited, but 
they are in truth no authority whatever, since the doctrine laid 
down is not supported by any decided case. A master who is sole 
owner cannot commit barratry, because he cannot commit a fraud 
against himself; but there is no reason why the fact of a master 
being part owner should prevent the other part owners from insur- 
ing their interest in the ship, or the freighters from insuring their 
goods. Ifa master, being part owner, * * * makes away with the 
ship, that,in my opinion, is barratry. The whole principle on 
which the doctrine rests supports that view. * * * Wheneverit isa 
fraudulent act on the part of the master, it is barratry, but it can- 
not be a fraudulent uct when he is sole owner. * * * Because the 
master happens to be a part owner, how can it be said that the 
barratry committed by him is not a fraud against the other owners, 
who have separate shares in the vessel?” The same doctrine is 
approved in Insurance Co. vs. Moog (78 Ala., 284), and in Pars. 
Mar. Ins., 571. The recent statute of the United States severing 
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the liability of ship-owners weighs against the doctrine of their joint 
liability and accountability in all cases. 

4. It is familiar law that insurance becomes payable upon loss 
from a peril insured, but it is not always easy to determine the 
precise peril that works the mischief. In this case the policy cov- 
ered perils of the seas, except barratry of the master. There was 
an implied warranty on the part of the owners that the brig was 
seaworthy at the inception of the voyage; that is, tight, staunch, 
strong, properly manned and provisioned, and suitably equipped 
for the voyage. This implied warranty was a condition precedent 
to any liability of the insurer, although the burden was upon the 
defendant to establish its breach, since seaworthiness of the brig 
at the inception of the risk is presumed. The presumption of sea- 
worthiness at the inception of a risk under a marine policy may be 
rebutted either by direct evidence of the ship’s actual condition, or 
by proof of facts from which unseaworthiness may fuirly be inferred; 
and when the latter is shown the insurance is destroyed, for the 
policy does not attach, and the premium would be without consid- 
eration, and may be recovered back: Taylor vs. Lowell, 3 Mass., 
347; Paddock vs. Insurance Co., 11 Pick., 226; Swift vs. Insurance 
Co., 122 Mass., 573. 

The implied warranty of seaworthiness required that the brig 
should have a competent master and mate, and a sufficient crew, for 
the particular voyage to be entered upon. The jury were so in- 
structed, and must have found all of these prerequisites to have 
been complied with. Nor can we say that the evidence fails to 
prove the issue. The master was beyond middle age, and of long 
and varied experience. The mate had sailed with him once before 
as second officer, and appears to have been competent to serve as 
mate for a short coasting voyage. His competency must be deter- 
mined in relation to the particular service to be performed. The 
wages usually paid to a coasting mate cannot be expected to com- 
mand the skill and proficiency that would be required of a compe- 
tent first officer of a ship bound upon a long and perilous voyage 
to a remote part of the globe. No error, therefore, either in law or 
fact, appears from the record on this branch of the case. 

5. The law is now well settled that disaster caused by a peril 
insured against, as stranding or collision, resulting from the negli- 
gence of the master or mariners, is covered by a policy of marine 
insurance: Liverpool, etc., Steam Co. vs. Phenix Ins. Co., 129 U.S., 
397, 9 Supt. Ct. Rep., 469; Insurance Co. vs. Adams, 123 U. 8., 67, 8 
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Sup. Ct. Rep., 68; Insurance Co. vs. Sherwood, 14 How., 351; 
Waters vs. Insurance Co., 11 Pet., 213; Whorf vs. Insurance Co., 
144 Mass., 68, 10 N. E. Rep., 513; Nelson vs. Insurance Co., 8 Cush., 
477; Lawton vs. Insurance Co., 2 Cush., 500; Copeland vs. Insur- 
ance Co., 2 Metc., 432; Street vs. Banking Co., 12 Rich. Law, 13; 
Insurance Co. vs. Glasgow, 8 Mo., 713; Insurance Co. vs. Parisot, 
35 Ohio St., 35; Henderson vs. Insurance Co., 10 Rob. (La.), 164; 
Busk vs. Assurance Co., 2 Barn. & Ald., 73; Walker vs. Maitland, 
5 Barn & Ald., 171. 

6. When loss from barratry of the master is no part of the risk 
taken, as in this case, it becomes necessary to distinguish between 
barratrous acts and acts of negligence, or misconduct not fraudu- 
lent, to determine the proximate cause of the disaster,—whether 
it is the direct result of a peril insured against, as stranding, or 
whether culpable conduct, in its nature barratrous, that results in 
stranding, is the real cause. Causa proxima non remota spectatur. 
Stranding may be the apparent cause, but barratry the real cause. 
So, in determining the proximate cause, the conditions under which 
the stranding came about must be considered; and, if it cannot be 
accounted for but from conduct seemingly designed to produce 
that result, the conclusion logically follows that design was the 
proximate cause after all. If, however, the conduct indicating the 
design be shown to be the act of an insane person, whose reason 
has departed, then responsibility for the act is excused, and in 
contemplation of law is not barratrous. It matters not from what 
cause the insanity comes nor how permanent it may be. It may 
result from excessive drinking of spirits, as delirium tremens; or 
it may come from being deprived of such drinks, or from exposure 
and loss of sleep, or from the taking of potent drugs. Any one of 
these causes, and many others, may dethrone the reason, and 
render a man incapable of rational conduct; and, when so visited, 
his acts are not those of a responsible person, and bind neither 
him nor his principals, although such acts, if done by a sane per- 
son, would be criminal: Lawton vs. Insurance Co., supra; U. S. vs. 
Drew, 5 Mason, 28. 

7. The master, in this case, sailed from Boothbay on the 18th of 
March, 1886, for Annapolis, Md.,and on the 19th encountered a 
storm of wind, rain, hail, and snow that lasted until midnight of 
the 21st. Throughout the storm, he had no sleep. As the storm 
wore on, it developed into a gale; and the brig was damaged in her 


sails, and had her rudder-post split, although that was not known 
Vou. XIX.—38. 
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until the forenoon of the 22d. Early in the morning of that day, 
the master, having made Thatcher’s Island light, seeing indications 
of better weather, directed the mate, if the wind came in to the 
west or southwest, to make sail for Cape Cod lights, and if possible 
fetch through the south channel and go to sea, and went below for 
nourishment and sleep. He says that, being threatened with fever 
and ague contracted in southern latitudes, he took a dose of 
quinine,—fifteen grains,—and laid down upon the lounge for sleep; 
that he has no recollection of anything after that until he found 
himself in the life-saving station on Cape Cod. 

After the master went below, the wind came westerly, the weather 
cleared, the sea became smooth, but had a heavy swell and strong 
undertow. The mate made sail as directed, and headed the brig 
off the land. The mainsail had been split in the gale, and without 
it, and for the want of it, as the mate supposed, the vessel steered 
badly. She would hold her course steadily for awhile, and then, 
without apparent cause other than the want of her mailsail, would 
come into the wind and shake her sails. She continued in this 
fashion until, along in the middle of the forenoon, the captain of a 
tug hailed the mate: “Your rudder is gone.” The mate there- 
upon went down over the stern in a bowline, and found the rubber- 
post split so that the wheel had no control over the rudder; and 
he, not being able to repair the damage, sent for the master to 
come on deck. The steward called him, and he replied, “All right, 
I will be up,” but dil not move. In the course of a half-hour the 
steward called him again. He replied, “All right, all‘right, I will 
be up there,” but did not get up. The steward, being directed to 
call bim the third time, seeing that something was wrong, pulled 
him off the lounge, got him on his feet, put his overcoat unto him, 
and helped him on deck about noon. He took the ship’s glasses 
and began to look around. A seaman says: “ Heacted like a man who 
was dizzy ; seemed out of his head.” He ordered up the topmast 
staysail, being told the rudder was gone. That brought the vessel 
into the wind, and headed her for the shore. The mate ordered it 
down. Thereupon the master threatened the crew with the penalties 
of mutiny, and ordered it up. Two tugs successively offered aid, but 
the master refused both. The captain of one told him his rudder 
was broken, and that his vessel would not steer. He replied that 
he knew all about that, and did not want any of his help. He re- 
fused to eat any dinner, but went below and got a mufiler, and the 
steward helped him wind it {about his neck. He remained in 
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charge of the deck until the brig stranded on Peaked Hill bar, on 
the back side of Cape Cod, at about 3 o’clock in the afternoon, 
under sail, and without having let go her anchors. Witnesses from 
other vessels in the vicinity report the brig as heading in all di- 
rections, as the sails that went up and down might steer her. The 
testimony is conflicting as to what took place on board the brig 
after the master came on deck, but indicates the conditions before 
stated. The evidence shows that the master seemed wrong for two 
or three days after the disaster ; that he acted strangely, although 
he assumed the charge of the wreck. There is no evidence of the 
smell of liquor about the master, nor that he had drank any, other 
than what might be inferred from finding two or three empty 
bottles in his cabin, supposed to have once contained it. 

It was contended at the trial that the master was drunk, and 
therefore responsible for the stranding ; and, although the court 
instructed the jury that drunkenness of the master was no defense 
to the action, the jury found specially that it was not the proximate 
cause of the disaster. 

Now, drunkenness per se was an immaterial issue in the case. 
As an abstract rule of law, the instruction was correct ; but, con- 
sider the instruction to relate to such conduct of the master as 
shown in this case, and it may be or may not be correct. Its cor- 
rectness depends upon the construction given to the acts of the 
master. If they show design to strand the vessel, then drunkenness 
does not excuse them, and they are a defense, and the drunkenness 
of the master becomes immaterial. If they fail to show design but 
only negligence, as bad seamanship or mistake, then drunken- 
ness is no defense. Intoxication may cloud the brain, dull the per- 
ception, confuse the mind, and impair the judgment, and still not 
absolve the insurer from paying a loss resulting from the miscon- 
duct of a ship-master, while in that condition, not shown to be 
criminal. Bad seamanship of a drunken master counts for no more 
than bad seamanship of a sober man in cases of this sort. The test 
is, was the act willful, and does it indicate fraud? If yes, no matter 
whether done by a sober man or an intoxicated man, the crime is 
the same. Insanity alone can excuse it. 

It isenot pretended in defense but that the master was either 
drunk or insane ; either responsible or excusable, as the issue may 
be found. That was the issue tried by the jury, and they negative 
the former. It follows, therefore, that the general verdict for the 
plaintiff stands upon the fact of the master’s temporary insanity ; 
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and the more closely the evidence is studied the more rational the 
verdict appears to be. In the first place, it is incredible that a sane 
master, on the outside of Cape Cod, in March, without mainsail or 
rudder, would have attempted either to go to sea or make Province- 
town harbor against the head-wind and ebb-tide, especially when 
tugs were at hand, and offered assistance. It is also equally in- 
credible that a sane master, in broad day, in the presence of other 
vessels, would sail his vessel straight for the shore, and strand her, 
without any attempt to shorten sail or use his anchors swinging at 
the bows. The circumstances of the stranding point to design as 
the cause, but not the design of a rational man. 

The master rode out a storm from the night of the 19th until the 
morning of the 22d, with little sleep on the night of the 19th and 
none on the night of the 20th and 21st. During this time he had 
taken little nourishment, and on the morning of the 22d, being 
threatened with fever and ague, to which he was subject, took 
fifteen grains of quinine, not an extraordinary dose for persons 
afflicted with that disease, and, without food, laid down to sleep. 
On being called twice, he answered, but rose not. At the third call 
the steward found him “ wrong,” pulled him off the lounge, got a 
coat on him, and helped him on deck. He was told of the disabled 
rudder, but did not seem to comprehend it. He appeared dizzy, 
—like a man out of his head. He refused aid from two tugs that 
successively offered to relieve his peril. He ordered sail, heading 
the vessel for a dangerous shore. When that sail was shortened by 
the crew, who must have seen the danger, he charged them with 
mutinous conduct, and ordered the sail reset ; and finally he sailed 
the brig onto a bar of sand, in full view, on the dangerous shore of 
Cape Cod, where no sane man would have put her, unless he were 
aknave. He had to be coaxed from his vessel on a life-boat, and 
for two or three days seemed unnatural while at the life-saving 
station. This whole conduct and demeanor of the master is so un- 
reasonable and unnatural, and the evidence shows such insane 
conduct, that the court cannot say that the verdict was wrong, and 
that the acts of the master resulting in the stranding of his brig 
were those of a rational mind. 

8. Barratry of the mariners was a peril insured. If, therefore, 
the conduct of the mate in neglecting to assume command in 
season to prevent the stranding, when it had become plain that the 
master was incapacitated and incompetent for command, be con- 
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sidered culpable negligence, or fraudulent even, still the insurance 
of the plaintiff will hold. 

Had the vessel been lost from the fraud or crime of the mate 
while the master was competent and in command, the insurance 
would have become payable to the plaintiff, because the vicious 
conduct of the mate was a peril covered by the policy, and a risk 
that had been paid for. He bore no confidential relation to the 
owners. They had neither appointed him to the command of their 
ship, nor made him their agent. Necessity clothed him with 
cumulative duties, but he still retained the station and grade affix- 
ed to him by the ship’s papers. He was still mate,—mate in com- 
mand, acting master pro hac vice. He still retained his lien asa 
mariner for his wages, enforceable in the admiralty: The Brig 
George, 1 Sum, 151; Read vs. Chapman, 2 Strange, 937; The 
Favorite, 2 C. Rob., 232 ; Tate vs. Insurance Co., 20 Conn. 481; The 
Fanny Gardner, 5 Biss., 209 ; Copeland vs. Insurance Co., 2 Mete. 
432 Seeminglv contra, Hanson vs. Royden, L. R. 3 (. P. 47. 

But, if this were not so, although it may have been the duty of 
the mate to have seasonably assumed command and saved the brig 
from her peril, his act, if it be considered the act of a master, is 
not shown to have been of that culpable character to be considered 
barratrous, and work a destruction of the plaintiff's insurance. 

The mate’s failure to interfere may have been a breach of duty ; 
but, if it resulted from negligence, from erroneous judgment of 
duty, it could not have been fraudulent, and absolve the insurer. 
Did he, being aware of the peril, purposely refrain from command 
to allow a stranding of the brig? If he did, then his act was crimi- 
nal and barratrous ; and, if it be considered the act of the master, 
within the meaning of the policy, then the insurer is discharged 
from liability under it. 

It must be remembered that the verdict finds the vessel to have 
been seaworthy at the inspection of the voyage. The jury were 
expressly told that, if the brig sailed without a competent 
mate, she was unseaworthy, and the plaintiff could not recover. 
The conduct of the mate before the stranding is evidence strongly 
tending to show his incompetency ; but, on the other hand, the 
whole evidence satisfied the jury of his competency, and the court 
considers the verdict sustained by the evidence. So that, assuming 
the competency of the mate, it is to be considered whether his 
conduct, after the command had been cast upon him, was simply 
negligence, and not criminal; and it must be noticed that no 
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motive has been shown to induce a criminal act. It must be 
considered, too, that the mate was placed in an embarrassing posi- 
tion. It was a delicate matter for him to assume command in con- 
tempt of the master’s authority, and might result seriously to him- 
self should he misjudge the matter, and take to himself authority 
that could not be justified by proof at the end of the voyage, when 
the master’s reason might return, and not aware of his own previous 
condition, accuse the mate of mutinous conduct, as he did do on 
the deck, when the mate ordered a sail to be lowered that the 
master had just ordered up. The whole evidence indicates that 
the mate misjudged his duty, rather than that he willfully and 
fraudulently connived at allowing an irresponsible and deranged 
master to cast the vessel on shore. 

The words of Chief Justice Shaw in Copeland vs. Insurance Co. 
(2 Metc., 449), are apposite. He says: ‘‘It is very clear in this case 
that the immediate cause of the loss was stranding, * * * which 
is one of the perils insured against ; and the case supposed is that 
this was occasioned by the default of the mate in not assuming the 
command. This default must consist either in a want of judgment 
in perceiving and determining that the master had become so de- 
ranged or incapacitated as to authorize and require him to inter- 
pose, or in negligence in the performance of his duty, when the 
case occurred. Such a case may occur in every voyage, and must 
be considered as one of the contingencies incident to navigation. 
It may often present questions of great difficulty, in. acting on 
which, mistakes on the part of an officer second in command may 
occur. * * * IT cannot distinguish the negligence of the mate 
in the case supposed from his failure in the performance of any 
other duty asa nautical man. * * * For the performance of 
these duties, we are of opinion that the owners, as between them- 
selves and the underwriters, are not responsible. A contrary doc- 
trine would lead to questions of great difficulty, involving numerous 
questions of fact, of very difficult proof, as to the skill and seaman- 
ship of all the nautical measures taken in the whole conduct of the 
voyage. Besides, these mistakes of judgment and instances of 
negligence are incident to navigation, and constitute a part of the 
perils that attend it ; and they can no mure be restrained, prevent- 
ed, or guarded against by the owners than by the underwriters. 
The most cautious foresight can only enable owners to provide a 
competent crew of officers and seamen at the commencement of the 
voyage. What reasons, then, are there of justice or policy, what 
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considerations growing out of the nature of this contract, or the 
relations of the parties, which should prevent the owners from in- 
suring themselves against this peril ?” 

9. Exception is taken to the admission of the master’s statement 
as he was about to go below on the morning of the 22d: ‘I feel 
tired, and am worn out. I think I will take some quinine, and see 
if I can’t get a chance to sleep. I have not slept for three days.” 
‘This was clearly a part of the res gests, and admissible as such. 

10. Exception is taken to the testimony of one of the seamen, a 
man of four years’ experience, serving as cook and steward. 

Question. “ Now I will ask you to stute whether there was any 
thing different from what the mate did that could have been done 
to keep the vessel from running ashore.” 

Answer. ‘‘ No, sir, I do not know what could have been done. I 
do not know that the mate could have done anything else.” 

The witness was of sufficient experience to give his opinion as to 
what nautical measures might have been taken to prevent strand- 
ing, and to these the question and the answer wholly relate. The 
weight of the testimony was for the jury. Directly in point is the 
case of Insurance Co. vs. Smith, 124 U. S., 405-423. 


11. Exception was taken to the exclusion of a question put toa 
physician as an expert on insanity. The question might have been 
excluded for two reasons:— 


First, it was complicated and involved, covering a half octavo 
page, and contained matter not pertinent to expert testimony ; 
and, second, the witness does not appear to have been an expert 
on insanity. He says: “I have not made it [diseases of the mind— 
mental diseases]a special study, only as a general practitioner.”’ 
This is one ground given by the court below for the exclusion of 
the testimony, and does not require revision here: Fayette vs. 

hesterville. 77 Me., 28. 

Motion and exceptions overruled, 

Peters, C. J., and Waltcn, Virgin, Emery, and Foster, JJ., con- 
curred. 
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UNITED STATES CIRCUIL COURT. 


EASTERN DISTRICT OF MICHIGAN. 


SUPREME CONCLAVE, ROYAL ADELPHIA, 


vs. 


CAPPELLA er at.* 


In cases of policies of insurance or benefit certificates issued by mutual 


The 


Plai 


benefit societies, the beneficiary has no vested interest in the certificate 
until the death of the insured member. Up to this time the insured may 
change his designation of beneficiary at will, and against the consent of 
such beneficiary. 

general rule that the insured is bound to make such change of benefic- 
iary in the manner pointed out by the policy and by-laws of the associa- 
tion is subject to three exceptions: (1) If the society has waived a strict 
compliance with7its own rules, and, in pursuance of a request of the 
insured to change his beneficiary, has issued a new certificate, the orig- 
inal beneficiary will not be heard to complain that the course indicated 
by the regulations was not pursued. (2) If it be beyond the power of 
the insured to comply literally with the regulations, a court of equity 
will treat the change as having been legally made. (3) If the insured 
has pursued the course pointed out by the laws of the association, and 
has done all in his power to change the beneficiary, but, before the new 
certificate is actually issued, he dies, a court of equity will treat such 
certilicate as having been issued. 

ntiff had issued a certificate upon the life of K., in which his aunt was 
named as beneficiary. Five days before his death, he made a written 
request for a change in his certificate in favor of his father, in the form 
prescribed by the by-laws, stating that the original certiticate was in 
the hands of his aunt, and that he could not make an actual surrender 
of such certiticate. This request for a change was delivered to the com- 
pany in the usual manner, but, before the certificate was made out, the 
insured died. Plaintiff filed a bill of interpleader, and paid the money 
into court. Prior to the execution and delivery of this request, the 
insured had hailed to his aunt, the beneficiary, another similar request 
for a change of designation in favor of his father to the extent of two- 
thirds of the certificate. She had agreed to see that this change was 
made, but subsequently refused to do so. Held, that she was estopped to 
claim that the change of beneficiary was invalid by reason of the non- 
surrender of the original certificate and the failure to issue a new one, 
and that the father was entitled to two-thirds of the amount. 


Juan G. Dickson, fur Defendant Cappella. 
J. H. Brewster, for Defendant Kratzsch. 
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Brown, J. 

The facts sufficiently appear in the syllabus. 

This is one of a class of cases which have become quite common 
within the past 25 years, arising out of au inexpensive method of 
insurance, by which persons in moderate circumstances may, by 
the payment of a small monthly assessment, secure a provision 
for themselves or their families in case of sickness, accident, or 
death. Much of the law applicable to ordinary cases of life insur- 
ance is equally applicable here. In a few particulars, however, it 
seems to be somewhat less favorable to the person for whose bene- 
fit the policy is taken out. For instance, in case of an ordinary 
policy, the right of the person for whose benefit a policy is issued 
cannot be defeated by the separate or joint acts of the assured and 
the company, without the consent of the beneficiary (Bliss, Ins. § 
318); while it is entirely well settled that in cases of this descrip- 
tion the beneficiary has no vested interest in the benefit certificate 
until the death of the insured member. Up to this time he may 
change his designation of beneficiary at will, against the consext of 
such beneficiary, even though the latter may have advanced the 
money to pay the assessments upon the certificate: Bac. Ben. Soc. 
§ 306; Lamont vs. Association, 30 Fed. Rep., 817; Wendt vs. Legion 
of Honor, 72 Iowa, 682; Association vs. Montgomery, 38 N. W. 
Rep., 588; Fisk vs. Union, 11 Atl. Rep., 84; Hellenberg vs. District 
No. 1, 94 N. Y., 580; Society vs. Burkhart, 110 Ind., 192; Holland 
vs. Taylor, 111 Ind., 121; Lamont vs. Grand Lodge, 31 Fed. Rep., 
177; Schillinger vs. Boes, 3S. W. Rep., 427; Knights of Honor vs. 
Watson, 15 Atl. Rep., 125; Beatty’s Appeal, id., 861; Byrne vs. 
Casey, 70 Tex., 247. 

In making such change of beneficiary, however, the insured is 
bound to do it in the manner pointed out by the policy and the 
by-laws of the association, and any material deviation from this 
course will invalidate the transfer. Thus, if the certificate provides 
that no assignment shall be valid unless approved by the secretary, 
an assignment without such approval will he invalid: Harman vs. 
Lewis, 24 Fed. Rep., 97, 530. So, if it be provided that such 
change must be made on a prescribed form or blank, the signa- 
ture to which shall be attested before a notary, and the change 
entered upon the books, an assignment to a creditor as collateral 
security, not made upon the prescribed blank, and of which the 
association had no notice until after the death of the member, was 
held to be fatally defective: Association vs. Brown, 33 Fed. 
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Rep , 11. So, where the certificate required every surrender to bein 
writing, attested by the reporter under the lodge seal, it was held 
that a conditional surrender of the same by the holder, not to take 
effect until after his death, and not made in the presence of or 
attested by such lodge reporter, was invalid: Supreme Lodge vs. 
Nairn, 60 Mich., 44. See, also, Wendt vs. Legion of Honor, 72 
Iowa, 682; Elliott vs. Whedbee, 94 N. C., 115; Mellows vs. Mel- 
lows, 61 N. H, 137; Highland vs. Highland, 109 Ill, 366. So, if 
the by-laws fix definitely the manner of changing the beneficiary 
by his action during his life, an attempt to divert the benefit by 
will has usually been held to be abortive: Holland vs. Taylor, 111 
Ind., 121; Stephenson vs. Stephenson, 64 Iowa, 534; Insurance Co. 
vs. Miller, 13 Bush, 489; Vollman’s Appeal, 92 Pa. St., 50; Renk vs. 
Herrman Lodge, 2 Dem. Sur., 409; Daniels vs. Pratt, 143 Mass., 216. 

There are, however, three exceptions to this general rule, requir- 
ing an exact conformity with the regulations of the association: 

(1) If the society has waived a strict compliance with its own 
rules, and, in pursuance of a request of the insured to change his 
beneficiary, has issued a new certificate to him, the original bene- 
ficiary will not be heard to complain that the course indicated by 
the regulations was not pursued. This naturally follows from the 
fact that, having no vested interest in the certificate during the 
life-time of the assured, he has no right, tu require that the rules of 
the association, which are framed alone for its own protection and 
guidance, are not complied with: Martin vs. Stubbings, 126 II, 
387; Splawn vs. Chew, 60 Tex., 532; Manning vs. Ancient Order, 5 
S. W. Rep., 385; Society vs. Lupold, 101 Pa. St, 111; Brown vs. 
Mansus, 5 Atl. Rep., 768; Knights of Honor vs. Watson, 15 Atl. Rep., 
125; Byrne vs. Casey, 70 Tex., 247; Titsworth vs. Titsworth, 20 Pac. 
Rep., 213. The case of Wendt vs. Legion of Honor (72 Iowa, 682) 
appears upon its face to lay down a different rule, but upon ex- 
amination it will be seen that the change was attempted to be 
made by a paper which the insured called his last will, but which 
was no will in law; and the court held that, the interest of the bene 
ficiary having become vested by the death of the insured, they had 
acquired rights which could not be cut off, except in the manner 
prescribed in the contract. This case, evidently, has no applica- 
tion to a change made prior to the death of the insured. 

(2) If it be beyond the power of the insured to comply literally 
with the regulations, a court of equity will treat the change as hav- 
ing been legally made. Thus, in the case of Grand Lodge vs. Child 
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(38 N. W. Rep., 1), the insured made his betrothed the beneficiary, 
and subsequently lost his certificate. His beneficiary having mar- 
ried another, he made a statement of the loss, and applied for a 
reissue of the certificate, making his son the beneficiary. His ap- 
plication was refused. The rules of the organization required the 
change to be indorsed on the original certificate, but, by the advice 
of the officers, he attempted to make the change of beneficiary by 
giving a power of attorney to another to collect the amount which 
should accrue under the certificate. It was held that such acts con- 
stituted an equitable change of beneficiary, and that the son was 
entitled to the fund. The court held that the insured had done all 
that he could, and all that he was required in equity to do, to 
change the donee of the certificate. “The rules of the order 
allowed him to do this, and it was not in the discretion of the 
order to prevent it. * * * The law never requires impossibili- 
ties; and the rules of the order, which required the certificate to 
be surrendered when a change of the beneficiary was made, that it 
might be indorsed upon the certificate, could only be construed as 
requiring that to be done when the certificate was in existence. 
The existence of the right to share in the benefits of the order, and 
to direct who should receive the fund in case of the death of a 
member, was a right vested in the member as soon as he became 
entitled thereto, and the certificate was only evidence of the exist- 
ence of that right, and, when that evidence was lost, the right 
remained, and its existence could be established by any other com- 
petent evidence; and the same is true of the existence of the 
change directed by the member of the beneficiary.” 

(3) If the insured has pursued the course pointed out by the 
laws of the association, and has done all in his power to change 
the beneficiary, but, before the new certificate is actually issued, he 
dies, a court of equity will decree that to be done which ought to 
be done, and act as though the certificate had beer issued. The 
ease of Association vs. Kirgin (28 Mo. App., 80) is an illustration 
of this exception. In this case, the insured, having met with a 
fatal accident, called a friend, and requested him to take his cer- 
tificate to the association and surrender it, pay the fee of fifty cents, 
and request them to issue a new one, payable to his wife. This 
was done, and a minute of the transaction was made on the records 
of the association for that day. On the following day the insured 
died. It was held that in doing this he had done all that the laws 
of the order required to be done on his part in order to have a new 
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certificate; that his right to make the change was absolute, and 
that the association had no right to refuse his request; and, fur- 
ther, that the fact that the certificate was issued after his death 
was immaterial, since the certificate was not the right itself, but 
merely the evidence of the right. See, to the same effect, Mayer 
vs. Association, 2 N. Y. Supp., 79; Supreme Lodge vs. Nairn, 60 
Mich., 44; Kepler vs. Supreme Lodge, 45 Hun., 274. The case of 
Ireland vs. Ireland (42 Hun., 212) is distinguishable from these in 
the fact that the insured made no written request for a change, as 
required by the rules, but merely delivered the certificate to a friend, 
telling him he wanted it changed. This was manifestly insufficient. 

We think the case under consideration falls within these excep- 
tions. Five days before the death of the insured, he signed and 
acknowledged before a notary a written application for a change in 
his certificate in the form prescribed by the by-laws, stating that 
the original certificate to Anna Cappella was in her possession, and 
beyond his control. This application was delivered to the secretary 
of the Carpenter Conclave at Milwaukee, who affixed the seal of 
the Conclave, and forwarded it to the supreme secretary. It is 
true, he did not surrender the original certificate, as required by 
the regulations; but he had done all in this connection which was 
within his power, or which he could reasonably be required to 
do. He had requested defendant Cappella to obtain it of Mueller, 
and deliver it to the proper officer at Milwaukee, and had taken her 
word that she would do so. She probably went to Milwaukee with 
that intention, but upon calling upon Mr. Eckstein, the collector of 
the Carpenter Conclave, she says he advised her that it would take 
four to five weeks to make a change, and she had better not do it. 
This was before she had obtained the certificate of Mueller. It is 
but just to Mr. Eckstein to say that he gives an entirely different 
version of the transaction, and swears that she told him that she 
had been prevailed upon to make a change in the benefit certificate 
which was entirely satisfactory to her, saying that $1,000 was all 
she cared for, seeing that that was the amount the insured was 
owing her. Says he:— 

I asked her whether she had something written to that effect; that it 
should be made in that manner, or indorsed on the certificate. She said 
that nothing had been indorsed on the certificate, but she was perfectly 


willing to leave it as it was, and to give the father bonds or some security 
for the $2,000. 


Upon arriving at St. Louis, she writes Leo that she thinks it best 
to leave it the way it is, and that she will never cheat his father 
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out of the money. Her purpose was illy concealed by this letter. 
Upon the stand she explains this by saying that Leo was being 
annoyed by his father about the certificate, and she wished to put 
his mind at rest, that he might die in peace, and that his father 
might understand that he was to have the benefit of two-thirds of 
the certificate. In short, she leaves us to infer that she never really 
intended to make the change. Our impression, however, is that 
she did intend, at first, to comply with Leo’s request, but was over- 
persuaded by some one to change her mind. With regard to the 
writing which she received from Leo, she first says that it was 
destroyed, and then that it was lost; but, whichever it was, it is 
clear that the certificate was as much lost to the insured as if it 
had been destroyed. While the supreme secretary may have been 
justified in refusing to issue a new certificate without a surrender 
of the old one, according to the requirements of the order, it cer- 
tainly does not lie in the mouth of Miss Cappella to set up this 
failure in a court of equity, when she herself is a cause of it, and 
the company has admitted its liability by the payment of the 
money into court. No maxim of the law is founded upon more 
substantial justice than that which declares that no one shall take 
advantage of his own wrong. Under the by-laws of the company, 
the insured had a legal right to change his beneficiary whenever he 
pleased; and the consent of the company does not seem to be re- 
quired, much less that of the beneficiary. Were the non-surrender 
of the certificate set up by the company in a common-law action 
brought by Kratzsch, it is possible the court might be compelled 
to hold that he had failed to establish his title; but when the com- 
pany waives this defense, or at least disclaims any interest in the 
result of the controversy, the objection comes with ill grace from 
one who is solely responsible for such non-surrender. A court of 
equity is seldom embarrassed by technicalities, and will make such 
decree as the justice of the case manifestly requires. The cases 
above cited, which establish the proposition that the failure to 
take the proper steps to change the designation can only be taken 
advantage of by the company itself, are equally pertinent to show 
that it cannot be made available by one standing in the relation of 
Miss Cappella to this fund. The case of Hainer vs. Legion of 
Honor (43 N. W. Rep., 185) is instructive in this connection. In 
this case the deceased had made his certificate payable to his 
mother. Upon the back was a printed blank designed for chang- 
ing the designation. After the issuance of the certificate, the 
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insured married, and subsequently died, leaving a will, in which he 
bequeathed one-half of the amount due upon the certificate to his 
daughter. The association appeared, and paid into court the 
amount of the certificate. It was held that the mother, having 
known of the provisions of the will, and having made no objections 
thereto, but, on the contrary, having expressed her acquiescence 
in the same, and taken possession of certain real property devised 
to her, and otherwise having availed herself of the benefits con- 
ferred upon her by the will, was estopped to claim the full amount 
of the certificate. The court held that, although a change of bene- 
ficiaries by will was not such a compliance with the regulations of 
the company as would entitle the person named in the will to 
recover, yet the company having disclaimed any interest in the con- 
troversy by the payment of the money into court, the original bene- 
ficiary was estopped by her conduct in taking under the will to 
repudiate the provision by which one-half of the certificate was 
bequeathed to the daughter. The case of Marsh vs. Supreme Coun- 
cil (21 N. E. Rep., 1070) is still more direct authority to the point 
that the original beneficiary cannot avail herself of her own mis- 
conduct to allege that the insured did not comply with the require- 
ments of the association. 

There must be a decree awarding one-third of the fund to defend- 
‘ant Cappella, and the residue to the defendant Julius Kratzsch, 
with costs against Miss Cappella. 


+ +4 


UNITED STALEsS CIRCUIT COURT 


EASTERN DISTRICT OF MICHIGAN. 


CLEAVER 
vs. 
TRADERS’ INS. CO.* 


When an action is removed from a State court to a Federal court, the action 
continues the same, and all rulings made or opinions expressed in the 
highest court of the state are treated precisely as if they had been made 
in the Federal court ; otherwise, if the action in the State court be dis- 
continued, and a new action begun in the Federal court. 

* Decision rendered, July 8, 1889.4 
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Hence, where, in an action upon a policy of insurance the supreme court of 
the state had held that certain conduct upon the part of the insurance 
company should be submitted to the jury as evidence of its intention to 
waive a forfeiture for overinsurance, held, that such ruling was binding 
upon the Federal court. 


A forfeiture incurred. by running a manufacturing establishment after the 
hour allowed by the policy should be taken advantage of at the first trial 
after knowledge of the facts is brought home to the insurance company, 
or it will be considered as waived. 


T. W. Arwoop and C. P. Brack, ‘for Plaintiff. 

L. D. Norris, for Defendant. 

Brown, J. 

Defendant claims that, the taking of the second policy having 
been fully established, there is no evidence which would authorize 
a jury to find that the company waived the forfeiture of the policy 
by reason of such overinsurance, and, inferentially, that the su- 
preme court was wrong in holding that there was. 

In reply, it is insisted by the plaintiff that the ruling of the su- 
preme court in this connection is res adjudicata, and that we are 
bound by the construction given by that court to the evidence 
upon the subject of waiver. We think the plaintiff is correct in 
this contention. Inthe case of Loomis vs. Carrington (18 Fed. 
Rep., 97), decided some years ago by this court, we had occasion 
to hold that in cases removed from a State court this court will not 
review the orders made prior to the removal, but will take the 
case precisely as it finds it, accepting all prior decrees and orders 
as adjudications in the cause. In this case the judgment of the 
Federal court had been garnished hy a proceeding in the State 
court, and that court had made an order upholding such proceed- 
ing; and it was held that, although our own opinion might be that 
a judgment of the Federal court could not be garnished by the 
process of a State court, yet that we ought to decline to review the 
propriety of this order. This principle has frequently been applied 
in other cases. 

Thus, in Brooks vs. Farwell (4 Fed. Rep., 166), it was held that 
an order of the State court overruling a motion .o quash the service 
of a writ could not be reviewed, or in any manner set aside, in the 
Federal court. “We do not,” says Judge Hallett “on the removal 
of a cause from a court of the state, review or attempt to reverse 
any proceedings that may have been had there before the removal 
of the cause into this court.” 

So, in Smith vs. Schwed (6 Fed. Rep., 455), it was held that, 
upon the removal of a cause from a State court, an injunction 





608 tteport of Decisions. [ July, 


would not be dissolved upon the ground that the bill filed in the 
Stute court was not verified according to law and the practice of the 
courts of chancery. 

Iu Duncan vs. Gegan (101 U. S., 810), it was held that proceed- 
ings had in a cause were not vacated by its removal from a State 
court to the circuit court. “The circuit court,” says the chief jus- 
tice, “ when a transfer is effected, takes the case in the condition it 
was when the State court was deprived of its jurisdiction. The 
circuit court has no more power over what was done before the 
removal than the State court would have had if the suit had re- 
mained there. It takes the case up where the State court left it 
off.” See, also, Werthein vs. Railway Co., 11 Fed. Rep., 689; Mil- 
ligan vs. Manufacturing Co., 17 Fed. Rep., 465. 

These cases, it is true, apply to interlocutory orders made in the 
State court, but the precise question involved in this case appears 
to have been settled in the recent case of Williams vs. Conger, 125 
U. S., 397, 418. This case was originally tried before a jury in a 
State court, and, being taken to the highest court of the state, that 
court ordered a new trial, deciding that a certain document was 
admissible in evidence as an ancient deed. Afterwards the cause 
was removed to the Circuit Court of the United States, and it was 
held that the decision of the State supreme court upon the question 
of admissibility was binding upon the courts of the United States. 
In delivering the opinion, Mr. Justice Bradley remarked that “if 
the action had originally been brought in the circuit court upon 
proper jurisdictional grounds, and had been tried as it was in the 
State court, and, if on a writ of error from this court, we had de- 
cided as the Supreme Court of Texas did, we should have felt 
bound by our first decision. We would not have allowed it to be 
questioned.” “The present case is in exactly the same category. 
The removal of the cause from the State court does not put us in 
the position of a court of review over the Supreme Court of Texas. 
When it acted, it was the highest court that could act in the cause, 
and stood in precisely the same position that we stand now. Its 
action must be accepted by us as that of a court having plenary 
and final jurisdiction.” We think this case is decisive of the one 
under consideration. Had this case been originally commenced 
in this court we should have felt at liberty to review the ruling of 
the State court, as we have sometimes done where the decision of 
the State court was adverse tothe plaintiff, and he has discontinued 
and begun again in this court. The case of Bucher vs. Railroad 
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Co. (125 U. S., 555) is an illustration of this principle. This was 
an action to recover damages for personal injuries inflicted upon 
the plaintiff while he was traveling as a passenger upon a railroad 
train. Before the commencement of the action the plaintiff had 
sued defendants upon the same cause of action in the State court, 
and had obtained judgment against them, which was reversed by 
the Supreme Court of Massachusetts, and the case remanded for a 
new trial. The plaintiff thereupon became nonsuit, and began the 
action in the Federal court. The question was whether the plaint- 
iff could recover for an injury sustained while traveling upon Sun- 
day. The State court held that the factg set out in the bill of ex- 
ceptions did not show that the plaintiff was traveling, at the time 
of the accident, either from necessity or for charity. The Federal 
circuit court followed this ruling, upon the ground that the same 
question having been submitted to the jury in the State court, and 
having been passed upon by the supreme court of the state, it 
felt itself bound by that adjudication. The supreme court, how- 
ever, held that it was not a matter of estoppel which bound the 
parties in the Federal court, because there was no judgment en- 
tered in the case in which the ruling of the State court was made, 
but affirmed the action of the circuit court upon other grounds. 

It results, then, that when an action is removed from the State 
court the action continues the same, and that all rulings made or 
opinions expressed in the highest court of the state are considered 
precisely as if they had been made here. We merely take up the 
case as it left the State court, and carry it on to its conclusion. If, 
however, the case in the State court is discontinued, and a new 
action begun here, such rulings are not binding upon us. 

From this review of the law it results that in this case we are 
bound by the ruling of the State court to submit the evidence 
npon the subject of waiver to the jury, as that court decided that 
the circuit court for Tuscola County should have done. In this 
connection, however, we should feel at liberty to call the attention 
of the jury to the letter of January 25th, which seems to have been 
overlooked in the consideration of the case by the supreme court 
of the state. 

2. The question of running after hours is a more serious one. 
There is a stipulation in the policy that if it (the insured property) 
be a manufacturing establishment running in whole or in part 
over, or extra, time, or running between 6 o'clock p. m. and 6 


o’clock a. m., then, and in every such case, this policy is void, and 
VoL. XIX.—39. 
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all insurance thereunder shall immediately cease and determine. 
It was undisputed that upon the night of the fire the mill was run 
until about half-past 9 o'clock. The evidence tended to show that 
at the time, the adjuster, Berne, went to Caro to determine the 
amount of loss he inquired of one Wilders, who was the agent of 
the plaintiff, in regard to running the mill at night, and was in- 
formed that he ran it until after 9 o’clock. There was further evi- 
dence tending to show that the plaintiff had a conversation with 
the agent of the company at the time the policy of which this was 
a renewal was issued, and that when the agent read it over to the 
plaintiff he told him that it would never do, because he sometimes 
ran the mill all night, and that the agent replied, “That is all 
right,” and that he never heard anything from it. The court then 
asked the question whether this was the first time this defense had 
been made, to which counsel replied: “It is the first time it was 
ever known. The first time it came out was on the criminal exam- 
ination at Caro for burning the building, when Wilders was put on 
the stand, and testified that the mill had run that night up to half- 
past 9.” The agent, who testified on behalf of the plaintiff, also 
said that he was satisfied that he knew the mill was being run at 
night: “It is not avery great ways to where I live. I certainly 
knew it at the time I wrote that letter to the company, because I 
had a talk with Mr. Wilders about when he left the mill, and what 
he was doing there that night. I knew that the mill was running,” 
—though he said he had no distinct recollection of being informed 
of the fact. : 

The fact that Quinn knew of this at the time the prior policy 
was taken out, or ‘afterwards, we think is immaterial, since his 
knowledge is of no greater weight than his express consent, and 
by the provisions of the policy he had no power to waive, modify, 
or strike from the policy any of its printed conditions, or to re- 
vive the policy after it had been forfeited. It will be observed 
that this view of the power of the agent was sustained by the State 
supreme court when the case was first before it, and we are as 
much bound by that ruling as we are by its subsequent ruling, that 
the evidence upon the subject of waiver was sufficient to be sub- 
mitted to the jury, nor would the fact that Berne was subsequently 
informed that the mill was run by night be any evidence of a 
waiver, since it would be nothing more than knowledge that the 
insured had voluntarily seen fit to terminate the policy: Insurance 
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Co. vs. Watson, 23 Mich., 488; Insurance Co. vs. Riker, 10 Mich., 
279; Insurance Co. vs. Fay, 22 Mich., 467. 

The real question connected with this branch of the case, as it 
seems to us, is this: Did the company have notice, at the time the 
case was tried in the State court, of this defense? If it did not, 
then, clearly, it is not estopped to set up that defense now. If it 
did, we are inclined to the opinion that it was bound to set it up 
as a defense at that time, and that it is estopped to do so now. 

There is no doubt of the general rule that where a company in- 
tends to insist upon the failure to comply with the clause re- 
quiring proofs of loss to be furnished, and bases its refusal upon 
other grounds, it cannot set up upon the trial the non-receipt of 
proper proofs of loss. 

We are inclined to the opinion that this principle ought to be 
extended to all defenses, not involving the merits, which are 
claimed to work a forfeiture of the policy, and that in justice to 
the plaintiff all such causes of forfeiture ought to be set up at the 
time the case is first tried, if the company is shown at that time 
to have had knowledge of them. In this case, it was asserted by 
counsel that they knew nothing of the fact that the mill was run 
at night until the criminal examination, which took place after the 
trial in the State court; but the evidence of the plaintiff in this 
connection tends to show that Berne was informed of it when he 
went to Caro, to adjust the loss. If this be so, and we are correct 
in our impression of the law, the defense should have been made 
in the State court, and the defendant is estopped to make it here: 
Cobbs vs. Association, 36 N. W. Rep., ?22; Carpenter vs. Insur- 
ance Co., 28 N. W. Rep., 749; Insurance Co. vs. Norton, 96 U. S., 
234; Castner vs. Insurance Co., 50 Mich., 273; Insurance Co. vs. 
Kittle, 39 Mich., 51; North Berwick Co. vs. Insurance Co., 52 Me., 
336. 

In this connection, counsel for the plaintiff rely with great 
confidence upon the case of Moulor vs. Insurance Co., 111 U. S., 
335. This was an action upon a policy of life insurance. Upon 
the first trial it went to the jury upon the single issue of an al- 
leged breach of warranty. Upon the next trial a verdict was in- 
structed for the defendant, which was set aside by the supreme 
court. Upon the next trial, evidence was offered of death by sui- 
cide, and it was held by the supreme court that the fact that it did 
not insist upon this defense upon the previous trials did not oper- 
ate asa waiver. The case is distinguishable from the one under 
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consideration in two important particulars. First, the report of 
the case does not show that the fact of suicide was known to the 
company at the time of the prior trials; second, the defense was 
one which went to the merits of the case,—such a defense as, in 
this case, that the plaintiff had burned his own property. It was 
a defense that went to the very basis of liability, and tended to 
show that the defendant was not responsible for that kind of loss. 
In delivering the opinion, the court confined itself to such defenses 
as involve the merits, and held that as to those defenses there was 
no waiver from the fact that it had neglected to insist upon them 
upon a former trial. In the case under consideration the fact that 
the plaintiff ran his mill after the hour specified in the policy is a 
technical defense, not involving the merits of the case, and not 
tending in any way to show that the defendant had suffered any 
actual injury or prejudice. 


———_—- >< _____- 


SUPREME COURT OF ALABAMA, 


PHCENIX INS. CO. 
US. 
COPELAND.* 


Averments in the replication, that plaintiff purchased the policy and claim 
from the insured after the loss on the strength of assurances from the 
ageut that they were all right, and that the agent had authority to so 
represent, are good on demurrer. 

A soliciting agent cannot without express authority bind the company by 
admissions not contemporaneous with the act of agency. 

An averment that before obtaining the insurance the soliciting agent had all 
the facts laid before him as to the title, which was.alleged to be defective, 
is good on demurrer. 

Other insurance without knowledge of the agent will vitiate the policy in the 
absence of an estoppel. 

Evidence of the agent as to his power to bind the company by his admissions 
is admissible; so also is evidence as the value where such value was the 
eriteria of liability. 

An expert may testify as to the value as a matter of judgment where he has 
heard the description of other witnesses, and as a matter of skilled opinion 
when submitted to him hypothetically. 

An attempt to sustain the evidence of a witness and impeach that of an 
opposing witness by attacking a part of the testimony not material to the 
main issue was properly disallowed. 


* Decision rendered, April 17, 1889, 
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Action by Alpheus T. Copeland, as assignee of Mrs. Dora Roberts, 
against the Phcenix Insurance Company, on a policy of insurance 
against loss by fire, which Mrs. Roberts had effected with the 
defendant. The negotiations were carried on through John T. 
Roberts, the husband of Mrs. Dora Roberts, acting as her agent, 
and W. S. Jackson, as agent of the defendant. The policy con- 
tained a stipulation that it should be void 
If the assured shall have, or shall hereafter make, any other insurance on 
the said property, or any part thereof, whether valid or not, without the 
consent of the company written thereon; and if the said property, or any part 
thereof, is mortgaged, or otherwise encumbered, either prior or subsequent to 
the date hereof, without the consent of this company written thereon, 
and it reserved to the insurance company the right to rebuild, and 
limited its liability in event of loss or damage to 
Three-fourths of the cash market value of the property at the time imme- 
diately preceding such loss or damage; the amount of loss or damage to be 
estimated according to the actual cash value at the time, and to be paid sixty 
days after proof of loss, etc., unless the property be replaced, or the com- 
pany shall have given notice of their intention to rebuild or repair the 
damaged premises. 

The house was destroyed by fire, and the policy was assigned 
by Mrs. Roberts and her husband to the plaintiff. The defendant 
pleaded the general issue and eleven special pleas, but demurrers 
were sustained to all the special pleas, except the ninth, tenth, and 
eleventh. The ninth plea averred that the policy was forfeited and 
void, because of misrepresentations by J. T. Roberts, as agent for 
his wife, in stating to defendant’s agent, with whom he was nego- 
tiating for the policy, that there was no mortgage or other encum- 
brance on the property, when there were then two outstanding 
mortgages. The tenth plea claimed that the policy was void, 
because Roberts falsely represented to defendant’s agent that there 
was no other insurance on the property, when there was other in- 
surance then on the property to the amount of $800. The eleventh 
plea asserted that the house was “fraudulently and intentionally 
destroyed by fire, with the knowledge and consent of the payee of 
said policy.” To these pleas there were three replications, to which 
there were demurrers. The court sustained the demurrer to the 
first replication, and overruled the others. 

On the trial J. T. Roberts testified, for plaintiff, that while nego- 
tiating with Jackson, the agent, for the policy, and being asked 
whether there was any mortgage or other encumbrance on the 
property, he showed Jackson the mortgage which he and his wife 
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had executed to Copeland, from whom they bought the property, 
and in which they assumed the payment of two outstanding mort- 
gages, and that Jackson expressed his satisfaction with the title. 
Jackson, testifying for defendant, denied this, and stated that 
Roberts, in answer to his inquiries, said that there was no mortgage 
or other encumbrance on the property. Defendant then asked 
witness “ whether he would have issued the policy if he had known 
that there was a mortgage or other encumbrance on the property.” 
Also, “ whether he had any authority to issue the policy sued on, 
on encumbered property.” These questions were excluded. The 
plaintiff introduced a witness, a builder, who testified that he knew 
the house burned, and that he estimated the cost of the building at 
$2,800. On cross-examination, he having stated that he built, with 
other houses, one in Chipley, Fla., for a Mr. Hardy, he was asked 
by the defendant’s counsel “if he did not know that one Mitcham 
built that house for Mr. Hardy.” The court excluded this question. 
The defendant introduced Charles Stevens as a witness, who testi- 
fied that he was now a builder of houses; that he built many houses 
every year, and had recently built houses three miles distant from 
the house that was burned; that he knew the value of building 
material and labor there, and what they would cost where this 
house was burned; that he could tell the dimensions of the house 
from the pillars and marks on the chimneys, which were standing; 
and that when he made an estimate of the cost of rebuilding, at the 
instance of defendant, J. T. Roberts described the house. to him in 
detail. Defendant then asked the witness: ‘“ What was the value 
of such a house as the one Roberts described?” The court sustained 
an objection to this question, and defendant excepted. Defendant 
then described hypothetically a house which, as defendant insisted, 
was substantially similar to that burned, and asked him if he knew 
the value of such a house ; to which he answered that he did, and 
gave his opinion of its value. The defendant then asked him 
** what he offered to rebuild such a house for.” The court excluded 
this question. The defendant introduced two witnesses, who were 
present at the fire, and who testified that when they reached the 
house they saw no one there but J. T. Roberts ; that he was bare- 
footed. and had on a long night- gown, and said that “he had no 
time to get on his pants, being almost stifled with the smoke when 
he awoke ;” that they asked him the time of night, and he said that 
it was after 2 o’clock, after he had pulled open his gown and taken 
out his watch and looked at it ; and that in his doing this they saw 
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that he had on his pants under his gown. Roberts denied that he 
owned or had a watch; and one Eady, another witness for the 
plaintiff, testified that said Roberts did not own a watch at that 
time. Defendant objected to the testimony of Eady, and also of 
Roberts, as to the latter’s ownership of a watch. Judgment for 
plaintiff. Defendant appeals. 


W. J. Samrorp and H. C. Tompxins, for Appellant. 

N. D. Denson, for Respondent. 

Strong, C. J. 

The trial court sustained plaintiff's demurrers to pleas numbered 
from 3 to 7, inclusive. In pleas 9, 10, and 11 defendant set up, and 
with fuller statement of facts, all the defenses which had been at- 
tempted to be made in pleas 3 and 7. Demurrers to pleas 9, 10, 
and 11 were overruled, and under them the defendant had the 
benefit of every defense he could have made under pleas 3 to 7. 
We need not consider the propriety of the court’s ruling in sus- 
taining plaintiff's demurrers noticed above. If error, it was error 
without injury: 3 Brick. Dig., p. 405, § 20. ‘The circuit court sus- 
tained demurrers to pleas 8 and 12. The testimony shows there 
was nothing in them, and we will not consider them. To pleas 
Nos. 9, 10, and 11 plaintiff filed three replications, to which there 
were demurrers. The circuit court sustained the demurrer to re- 
plication No. 1, and overruled it as to those numbered 2 and 3. 
Issue was then formed on the complaint as filed, pleas numbered 
1,9, 10 and 11, and replications numbered 2 and 3. The judg- 
ment overruling defendant’s demurrer to replications 2 and 3 is 
the subject of separate assignment of error. 

Replication No. 2 asserts that, after the burning, Copeland, the 
plaintiff, contemplated purchasing from Mrs. Roberts, the assured, 
the policy and the claim of compensation for the loss suffered by 
the fire ; and before purchasing he consulted Jackson, defendant's 
agent, through whom the policy had been obtained. It avers that 
Jackson informed him the policy was all right, and that the loss 
would be paid ; and that on the strength of such assurance he pur- 
chased the policy, and paid value for it. It avers further that 
Jackson “ had authority to make such representation, and to bind 
the defendant by said representation.” The clause copied from the 
replication No. 2 constitutes it a complete answer to the defenses 
relied on. Qui facit per alium, facit per se. If the corporation had 
represented to Copeland that the policy was valid, and that the 





616 Report of Decisions. [July, 


loss would be paid, and Copeland, on the strength of it, purchased 
the policy, parting with value for it, this would have estopped the 
corporation from setting up the defenses relied on. But to bring 
the case within this principle Copeland must have made known 
the purpose for which he made the inquiry. This the replication 
sufficiently avers: 3 Brick. Dig., p. 488, §§ 31, 33, 34. But the fact 
that Jackson was soliciting agent for the company, through whom 
the insurance was obtained, would not of itself bind the company 
by admissions made by him, not contemporaneous and connected 
with some authorized act of agency. Authority to solicit and 
place insurance would not, without more, confer power to bind 
the company by the alleged admission. It would require the 
equivalent of express authority to confer such power: Insurance 
Co. vs. Young, 86 Ala. ——. 

Replication No. 3 avers that in soliciting and obtaining the in- 
surance, Roberts represented and acted for his wife: and that be- 
fore obtaining the insurance he laid before Jackson, the soliciting 
agent, the papers showing the nature and extent of the incumber- 
ances resting on the property ; and that, with full information on 
the subject, Jackson procured the policy to be issued. This, if 
true, brought home to Jackson’s knowledge the true condition of 
the title, contemporaneously with the acts done by him in placing 
the insurance. Jackson was agent for the insurance company, not 
for Mrs. Roberts ; and, if the company was in this way deceived in 
granting the policy in contravention of their rules as to the state of 
the title, it could not defend against liability on that account: In- 
surance Co. vs. Young, 58 Ala., 476; Insurance Co. vs. Allen, 80 
Ala., 571; Insurance Co. vs. Insurance Co., 81 Ala., 329, and author- 
ities on the briefs of counsel. We find no available errors in the 
rulings on demurrer. 

While we hold the second replication to be sufficient as pleaded, 
it will be utterly worthless if there is a failure to show Jackson’s 
authority to-bind the company by the admission he is alleged to 
have made. The other insurance on the dwelling will then become 
a controlling question in the case. It is not pretended that Jack- 
son or the company was notified of this. If that insurance in fact 
existed, and if the estoppel is not made good under the rules de- 
clared above, then the failure to notify Jackson or the company of 
its existence is fatal to his suit. If Roberts and Mrs. Roberts did not 
know of its existence, it was their duty to inform themselves, and 
thus have avoided all excuse for asserting there was no other 
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insurance on the property: Monroe vs. Pritchett, 16 Ala., 785; 
Claghorn vs. Lingo, 62 Ala., 230. 

In the rulings on the admission and rejection of testimony, the 
circuit court committed errors. Whether Jackson had authority 
to bind the company by the statement he is alleged to have made 
to Copeland, to the effect that the company conceded its liability 
for the loss, and agreed to pay it, was one of the inquiries o! fact 
which the pleadings raised. He should have been allowed to t<sti- 
fy as to the extent of his powers. So, the value of the house, and 
what it would have cost to replace is, were pertinent inquiries. 
The policy reserved to the insurance company the option of re- 
building, and made the cost of such rebuilding one of the criteria 
of liability in case of loss. The witness Stevens, if believed, show- 
ed himself to be an expert, and the pillars and marks on the 
chimneys, left standing, enabled him to determine the dimen- 
sions of the house. He should have been allowed to testify 
as to its value, and the cost of rebuilding it, as matter of judgment 
if he had heard its description by other witnesses, and as matter 
of skilled opinion when submitted to him hypothetically. The 
question asked Walker on cross-examination should have been 
allowed. Much latitude is indulged on cross-interrogation of a 
witness, for the purpose of testing his accuracy and impartiality. 
Cross-examination with a view to direct impeachment is not the 
limit of the right. Many questions may be put which-cannot be 
made the ground of impeachment by disproof of the truth of the 
answer the witness may make: 3 Brick. Dig., p. 829.,§ 111. So, 
in regard to the watch. Two witnesses testified that Roberts 
drew out his watch, and told them the time of night. That 
was a collateral circumstance, and immaterial to the main inquiry. 
Yet it was competent for Roberts, in his testimony, to deny it; 
and, as giving it emphasis, to say he had no watch. This, how- 
ever, did not justify proof by Eady that Roberts did not own a 
watch. It was, at best, but an attempt to sustain Roberts and to 
impeach the opposing witnesses by attacking a part of their testi- 
mony that was not material to the issue: Id. p. 828,§ 101. Re- 
versed and remanded. 





SUPREME COURT OF KANSAS. 


ST. PAUL FIRE & MARINE INS. CoO. 
Us. 
KELLY* 


Where an agricultural implement dealer, having in his possession a stock of 
goods, some of which are his own and some are held by him for sale on 
commission, obtains insurance thereon in his own name, and no fraud- 
ulent concealment or other fraudulent intent is alleged, the policy is not 
necessarily void ; and, under the circumstances of this case, he may re- 
cover the value of his own goods destroyed by tire, not exceeding the 
amount of his policy. é 


CatperueaD & Parrterson, for Piaintiff? in Error. 
J. A. Broveuren, fur Defendant in Error. 


Srrane, C. 

March 13, 1886, T. C. Kelly was engaged in selling agricultural 
implements, wagons, buggies, and other articles usually kept and 
sold in connection therewith,at Marysville, Marshall County, and 
on that day obtained from the plaintiff a-policy of insurance, in- 
demnifying him against loss or damage by fire on his stock of goods 
in the sum of $1.500. He had other insurance of $1,000 on said 
stock, and also $500 on his building in which his business was car- 
ried on, and his goods stored. December 2, 1886, his building and 
stock were destroyed by fire. December 30, 1886, Kelly made and 
served his proof of loss upon the company, and on its refusal to 
pay his loss, on May 11, 1887, commenced his action in the court 
below to recover the amount of his policy. September 21st, there- 
after, bis petition was amended, and on October 28th, the company 
answered by general denial, and on the 28th day of December 
thereafter the case was tried by the court and a jury. Verdict for 
the plaintiff for the face of said policy and interest, amounting to 
$1,587.50. Motion to set aside the verdict and judgment, and for 
a new trial. Motion overruled, and exceptions saved by the de- 


* Decision rendered, May 10, 1+90. 
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fendant below, who brings the case here, and assigns the following 
errors for reversal : “(1) Court erred in overruling the demurrer of 
the defendant below to the petition of the plaintiff below ; (2) 
court erred in overruling the demurrer to the evidence of the plaint- 
iff below ; (3) court erred in overruling the motion of the defend- 
ant below for leave to amend its answer to conform to the facts 
proven ; (4) court erred in refusing to give to the jury the instruc- 
tion asked by defendant below ; (5) court erred in refusing to set 
aside the verdict of the jury on the ground that the amount of the 
judgment recovered was too great; (6) court erred in refusing to set 
aside the verdict of the jury on the ground of the gross misconduct 
of the jury and the prevailing party ; (7) court erred in submitting 
to the jury, in the second instruction, the question of the legal 
effect of the evidence as to the contract of Deere, Mansur & Co.” 
It is alleged in support of the objection to the petiticn that the 


« plaintiff therein pleads—First, ownership in the property destroy- 


ed ; and secondly, a special insurable interest therein. The alle- 
gation in the petition is that the plaintiff is the owner of the goods 
insured, destroyed by the fire, and had an insurable interest therein. 
Plaintiff claims that the clause, “and had an insurable interest 
therein,” modifies the former allegation of ownership, leaving the 
petition, in legal effect, with but the allegation that the plaintiff had 
an insurable interest inthe goods destroyed, and then argues that 
such an allegation is but a legal conclusion, and therefore the plaint- 
iff states no fact which shows he had a right to recover for the loss 
of the goods destroyed. We do not think that a fair construction 
of the petition. There is nothing upon the face of the petition that 
indicates that the plaintiff intended to assert distinct kinds or 
dezrees of interest in the property destroyed, as ownership, and an 
insurable interest less than ownership. Having alleged owner- 
ship, it was useless to allege, as an incident of such ownership, an 
insurable interest, because ownership carries with it insurable in- 
terest ; and yet that is all that the plaintiff seems to have intended. 
We look upon the words “and had an insurable interest therein” 
as mere surplusage. This conclusion answers the next objection, 
that if, with the words “and had an insurable interest therein,” in 
said petition, it states any interest by the plaintiff in the property 
insured, such interest so alleged is an interest less than ownership; 
and as the policy, which is a part of the petition, does not assume 
to insure any interest in said property less than ownership, the 
petition, therefore, does not state a cause of action. 
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The next assignment asserts that the court erred in overruling 
the demurrer of the defendant below to the evidence of the plaintiff 
below. The ground of this assignment is that the testimony offer- 
ed by plaintiff below proved that the property insured was not the 
property of T. C. Kelly, but was the property of several distinct 
firms, and consigned to him for sale on commission. An examin- 
ation of the evidence in the record discloses that four witnesses 
produced by the plaintiff below—Kelly himself ; Fuller, a member 
of the firm of Deere, Mansur & Co., and manager thereof ; their 
book-keeper, George A. Parker; and their salesman, P. H. Brace— 
all testified that the goods obtained from Deere, Mansur & Co. were 
purchased by Kelly, and were his goods. The books of Deere, 
Mansur & Co., which were produced in evidence, show the goods 
shipped by them to Kelly were sold and charged to Kelly. The 
bulk of all the goods in the Kelly stock at the time of the fire were 
from this company ; and the goods charged up as destroyed in the 
proof of loss of plaintiff below were nearly all Deere, Mansur & Co.’s 
goods. It follows from the testimony of the witness named that 
there was evidence, and a good deal of it, tending to prove that the 
goods insured, and for the loss of which Kelly claimed the right to 
recover, were his property. It is true there is something in the 
evidence looking in the other direction, and tending, perhaps, to 
prove that the goods were commission goods. 

It is the law of this court that, on a demurrer to the evidence of 
the plaintiff, the trial court cannot weigh conflicting testimony ; 
that being the province of the jury: Bequillard vs. Bartlett, 19 
Kan., 382 ; Wolf vs. Washer, 32 Kan., 533. Where the testimony 
tends to support all the material allegations arising under the 
pleadings, it is the duty of the court to overrule a demurrer to the 
evidence: Raily Co. vs. Couse, 17 Kan., 571; Jansen vs. City of 
Atchison, 16 Kan., 358; Waterson vs. Rogers, 21 Kan.,529. But the 
plaintiff alleges that, if a portion of the goods covered by an in- 
surance policy is not the property of the insured, though some of 
them are, the policy is fraudulent and void in toto ; that at least 
some of the goods covered by the policy in this case, and included 
in the proof of loss, were commission goods, and not the property 
of the insured ; and therefore the policy was void, and the demur- 
rer ought to have been sustained. There was no written appli- 
cation for insurance in this case. There is noallegation or proof of 
any fraudulent concealment, or other fraudulent intention, on the 
part of the insured, when he obtained his insurance. He hada 
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stock of goods in his possession, the most of which were his own, 
but a part of them were held for sale on commission. He made 
an oral application for insurance, and nothing was said about the 
ownership of the goods except in a general way, by asking for in- 
surance on his stock. On the trial of the case the plaintiff below 
made no claim for any goods held by him on commission. The 
fact that Kelly held some goods for sale on commission could not 
interfere with his right to insure his own goods. The character 
of the goods rendered it an easy matter to distinguish between his 
own and those held for sale on commission. Nor do we think, in 
the absence of any fraudulent intention in connection therewith, 
the fact that a small amount of commission goods were included in 
Kelly’s proof of loss should effect his right of recovery for his own 
goods lost, up to the amount of the policy. Under the circum- 
stances of this case as disclosed by the evidence, we do not think 
anything existed that rendered the policy void. 

Third, the plaintiff says the court erred in not permitting it to 
amend its answer to conform to the facts proven. The allegation 
of error in this assignment it based upon the idea that the evidence 
showed the goods insured to be commission goods. The verdict of 
the jury settled this error when they found that the goods were the 
property of Kelly. With such a finding, the object of the amend- 
ment asked for was done away with, and so there is no error in this 
assignment. 

Fourth, the court erred in refusing to give to the jury the in- 
struction asked by the defendant. Our remarks in relation to the 
allegation of error by the court in overruling the demurrer of the 
defendant to the plaintiff’s evidence also apply to this assignment. 
We do not think, under the circumstances of this case, the court 
would have been justified in giving the instruction asked by the de- 
fendant ; and therefore the refusal to give it is not error. 

Fifth, the court erred in refusing to set aside the verdict of the 
jury on the ground that the amount of the judgment recovered by 
the plaintiff below was too great. Whether the judgment, under 
the evidence in the case, was too great, was a question for the jury. 
The jury found that the plaintiffs loss, for which he had not been 
paid by the other company having a risk on the same goods, was 
the full amount of the policy in suit. We think such a finding 
could be made under the evidence, and therefore we may not say it 
was error on the part of the court to approve such finding, and re- 
fuse to set the verdict aside. 
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Plaintiff alleges that the court erred in refusing to set aside the 
verdict of the jury on the grourd of misconduct of the jury. Itis 
said by counsel for plaintiff below that the evidence on the question 
heard on the motion for new trial is not all here. We think there 
is enough here to show that the alleged misconduct of the jury did 
not in any way prejudice the defendant. The meeting between 
the jurors and Kelly at the Catholic fair was a mere casual coming 
together. It was not by design. Kelly did not invite the jurors 
into the building where the fair was being held. One of the jurors 
invited him and others, and when in there it was a juror that set up 
the drinks. There was but two glasses of beer taken by any one, 
and that was twenty-four hours before the jury retired to consider 
the case. There was nothing said about the case by any one at the 
time. It was not even mentioned, and the jurors make affidavits 
that they did not even think of the case while together at the fair. 
The jurors also make affidavit that the fact of their taking a glass or 
two of beer with Kelly in no wise affected their judgment or de- 
cision in the case. We therefore think the court committed no 
error 1n refusing to set aside the verdict of the jury on this ground. 
Lastly, the plaintiff says the court erred in submitting to the jury, 
in the second instruction, the question of the legal effect of the evi- 
dence as to the contract with Deere, Mansur & Co. The court 
instructed the jury that the contracts between Kelly and Deere, 
Mansur & Co. were in form contracts of absolute purchase and sale, 
but informed the jury that whether there was an absolute sale of 
the goods by Deere, Mansur & Co. depended upon thé intention of 
the parties to said contracts, and left the jury to determine the 
intention of the parties from all the evidence. We see no error in 
this. We recommend that the judgment of the court below be 
affirmed. 

Per Curiam. It isso ordered ; all the justices concurring. 
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UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF IOWA. 


WALLACE 
Us. 
GERMAN-AMERICAN INS. CO.* 


A policy of insurance provided that, in case differences should arise touching 
any loss. the matter should, ‘‘ at the written request of either party,” be 
submitted to arbitrators, whose award should be binding as to the 
amount of the loss, but not as to the company’s liability; also that no 
suit or action against the company for any claim under the policy should 
be sustainable in any court of law or chancery until after an award 
should be obtained, fixing the amount of such claim, ‘‘in the manner 
above provided.” Held, that it was not necessary for the assured to re- 
quest an arbitration, and, where none had been requested by the com- 
pany, he might maintain his action without an award having been made. 

When the words employed by an insurance company in a policy, of themselves, 
or in connection with other language therein, or in reference to the 
subject-matter to which they relate, are susceptible of the interpretation 
given them by the assured, although in fact intended otherwise by the 
insurer, the policy will be construed in favor of the assured. 


Surras, Van Duzez & Henperson, for Plaintiff. 
Husparp & Crark and Henry Ricxex, for Defendant.: 


McCrary, J. 

This is an action upon a policy issued by defendant to plaintiff 
to insure him against loss by fire upon a certain building therein 
described. There was a trial by jury, and a verdict for plaintiff 
for $1,788.78. The case is now before the court on a motion for a 
new trial. It is insisted that, under the terms of the policy sued 
on, an arbitration fixing the amount of the lossis a condition prece- 
dent to plaintiff's right to maintain this action. The same question 
was raised at an early stage of this proceeding by demurrer to the 
replication, and was decided adversely to the defendant: 1 Mc- 
Crary, 335, 2 Fed. Rep., 658. We are asked to reconsider the 
question upon the ground that it was not fully argued by counsel 
"* Decision rendered, July, 1882.—From Federal Reporter. = ssts—<i~s—s—sS 
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at the time of the hearing upon demurrer. There can, we think, 
be no valid objection upon the part of the court to reconsidering, 
upon final hearing, any question passed upon in the preliminary 
proceedings, especially in a case where our judgment must be 
final; the sum involved not being sufficient to authorize a writ of 
error. The policy contains the following provisions: In the ninth 
clause or condition it is provided that— 

In case differences shall arise touching any loss or damage, after proof 
thereof has been received in due form, the matter shall, at the written re- 
quest of either party, be submitted to impartial arbitrators, whose award in 
writing shall be binding on the parties as to the amount of such loss or dam- 
age, but shall not decide the liability of the company under this policy. 

The eleventh clause or condition contains the following :— 

Is is furthermore hereby provided and mutually agreed that no suit or ac- 
tion against the company for the recovery of any claim by virtue of this pol- 
icy shall be sustainable, in any court of law or chancery, until after an 
award shall have been obtained, fixing the amount of such claim, in the 
manner above provided. 


It is undoubtedly competent for the parties to a contract to 
agree that damages claimed by either party under it shall be as- 
certained by an arbitration, and that no suit shall be brought un- 
til after such an arbitration has been had; but a contract which is 
intended to deprive the parties to it of the right of an appeal to the 
courts for redress, or to place conditions and limitations upon that 
right, should be strictly construed. And this is especially true of 
contracts which, like the one before us, embody numerous special 
provisions and conditions, prepared and printed by one of the 
parties. By a liberal construction of the above quoted provisions 
of the policy, it might be held that the assured was bound, as a con- 
dition precedent to the right to sue for his loss, to request the insurer 
in writing to enter into an arbitration; but it, cannot be said that, 
strictly construed, the language must necessarily have this mean- 
ing. The first provision above quoted is that, in case of differences 
touching any loss, they shall, at the written request of either party, 
be submitted to impartial arbitrators. It is not alleged or claimed 
that there was a written request by either party for such arbitra- 
tion. There is force in the suggestion that the language of the 
contract did not impose the duty of requesting an arbitration upon 
one party more than upon the other. The language employed 
might well have induced the belief on the part of the plaintiff that 
the duty of requesting an arbitration rested upon the defendant if 
it desired to enforce the provision, or to set it up as a bar to this 
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action. The condition did not absolutely require an arbitration; 
it only authorized either party to require it by a request in writing. 
The inference is reasonable that, if neither party requested it in 
writing, the usual remedies by suit were to remain. It may rea- 
sonably be inferred that the parties had in view the possibility 
that in some cases both would prefer a suit in a court of justice to 
an arbitration, and therefore left it optional with either party to 
request in writing an arbitration; intending that, if both declined 
to make such request, legal proceedings might be resorted to.” If 
this was not the intention of the parties, it is difficult to under- 
stand what purpose they had in view in using the words, “at the 
written request of either party.” If it was their purpose to re- 
quire that, in every case the damages should be ascertained by ar- 
bitration, they could have said so in plain terms. 

The second condition above quoted must be construed in con- 
nection with the first, and so that the two may harmonize. The 
latter provision declares, in substance, that no suit to recover any 
loss “ shall be sustainable until after an award shall have been ob- 
tained, fixing the amount of such claim in the manner above pro- 
vided.” If this provision stood alone, it might well be claimed 
that, in the absence of an arbitration and award, no suit could be 
maintained; but it refers to the prior condition, respecting arbi- 
tration, and the two must be read together. So read, there is 
ground for holding that the two provisions together authorize 
either party to demand an arbitration, but do not absolutely 
require either to do sv; and that, where either does demand such 
arbitration, no suit can be maintained until after the amount of 
damages shall have been in that manner uscertained. We say 
there is ground for this construction, and we use this language 
because nothing more is required. If the language employed in 
the policy leaves the question in doubt, the construction placed 
upon it, and acted upon by the assured, is to be upheld. A con- 
tract drawn by one party, who makes his own terms and imposes 
his own conditions, will not be tolerated as a snare to the unwary; 
and if the words employed, of themselves, or in connection with 
other language used in the instrument, or in reference to the sub- 
ject-matter to which they relate, are susceptible of the interpreta- 
tion given them by the assured, although in fact intended other- 
wise by the insurer, the policy will be construed in favor of the 
assured. As the insurance company prepares the contract, and 


embodies in it such conditions as it deems proper, it is in duty 
Vou. XIX.—40. 
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bound to use language so plain and clear that the insured cannot 
mistake or be misled as to the burdens and duties thereby imposed 
upon him : Wood, Ins., 140, 141, and cases cited. If it be held 
that the conditions above quoted are repugnant or inconsistent, 
the result is the same; for in that case the provision which is most 
favorable to the assured will be given effect: Id., 147. The other 
questions discussed by counsel need not be considered, for the rea- 
son that such of them as are of importance or in anywise doubtful 
are disposed of by the special findings of the jury in answer to 
interrogatories submitted by the counsel for defendant. Motion 
for new trial overruled. Love, J., concurs. 


—_—___¢——_____. 


SUPREME COURT OF IOWA. 


CARSON 
vs. 
GERMAN INS. CO.* 


The insured had for three years continued a policy in force by successive re- 
newals, then a new policy was sent with notice that the agent would 
call to collect the premium. When the agent called, the partner of in- 
sured declined to settle in absence of insured, because he knew nothing 
about the insurance. The company on learning the fact .canceled the 
policy a few days later, and on the same day the insured learned of the 
agent’s call, but was called away before he could remit. The property 
was burned that night, and the company promptly notified. 

Held, That the company was liable for the loss, and its denial of liability 
upon notification was a waiver of a provision requiring proofs within a 
stipulated time. 


Mutts & Keeter and W. E. Braxez, for Appellant. 


H. Borers and Preston Bros., for Appellee. 
Rorurock, J. 


The plaintiff is a practicing physician, residing at Mt. Vernon, in 
this state. He owned a brick building, occupied as a drug store 
and doctor’s office, and on the twenty-third day of April, 1877, the 
defendant issued to him a policy of insurance for one year upon 
the property, and the same was continued in force by successive 
renewal receipts down to April, 1880, when the company issued and 
mailed to him the policy in suit, together with the following letter: 


= Optuion filed, December 12, 1883. 
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OFFICE OF THE GERMAN INSURANCE Co., 
Freeport, Itu., April 19, 1880. 
James Carson, Esq., Mt. Vernon, lowa.—Dear Sir: Please find policy on 
your property inclosed herewith. Mr. Marker will be in your vicinity soon, 
and will call and settle for same with you. 


Truly yours, F. Gunp, Secretary. 
Carson accepted the insurance upon the terms stated in the pol- 
icy and letter. The company had no local agent at Mt. Vernon. 
Adam Marker was their traveling agent. He had procured the 
original policy and collected some of the premiums on previous re- 
newals, and his residence was at Freeport, Illinois. His general 
authority as an agent of defendant only authorized him to receive 
and forward applications for insurance, and to collect and transmit 
premiums therefor. On the fifteenth of September, 1880, Marker 
went to Mt. Vernon to collect the premium of $10 on the policy in 
suit. During business hours in the forenoon of that day he called 
at Dr. Carson’s office and usual place of business, and he being 
absent from town the payment of the premium was requested of 
his son, who was his partner and the person in charge of his office. 
The plaintiff's son refused payment upon the ground that his 
father was away from home, and he knew nothing about the mat- 
ter. Marker returned to Freeport on September 17th, and re- 
ported the result of his trip, and on the twenty-second day of 
that month the secretary of the company canceled the policy upon 
the company’s books as follows: “Canceled September 22, 1880, ° 
for non-payment of premium.” On the evening of September 22d 
the plaintiff's son informed him that Marker had been there to 
collect the premium due on the policy. The next morning plaint- 
iff went into the country to attend to some patients, and upon his 
return in the afternoon he received a dispatch calling him to Lo- 
gan, Harrison County, Iowa, in consultation, and he left for that 
place on the first train. The property was totally destroyed by 
fire on that night. The plaintiff reached home on the moring of 
the twenty-fifth of September, and immediately telegraphed the 
fact of the loss to the company at Freeport, and on the same 

day he received the following reply :— 
THE WESTERN UNION TELEGRAPH Co. 

Dated Freeport, Iuu., Sept. 25, 1880. 
To James Carson: Your insurance is canceled on our books for non-pay- 

ment of premium. Can do nothing for you. F. Gunp, Sec’y. 
Carson made out proofs of loss, but did not serve them on the 
company until after the expiration of the thirty days stipulated in 
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the policy. No tender of the premium was made until forty or 
fifty days after the loss, and when made it was refused. In de- 
fense of the plaintiff's claim the company pleaded—First, that 
prior to the loss plaintiffs policy was canceled on its books for 
non-payment of premium, of which he had notice; second, that no 
proofs of loss were furnished within thirty days after said fire, as 
provided by the terms of the policy, and that no proofs under the 
policy in suit were ever presented by the plaintiff or waived by 
defendant; third, that at the time of such loss the premium of $10 
for said policy was due and unpaid, and by reason thereof the pol- 
icy was by its terms suspended, and. defendant is not liable 
thereon. 

The above facts in the case are not in dispute. They are in sub- 
stance, and, indeed, tv some extent in the language of the state- 
ment of facts, made in the argument of appellant’s counsel. It is 
claimed by appellant that the principal question presented by this 
appeal arises under the third defense. The policy in suit, after 
enumerating certain contingencies which would render the con- 
tract void, proceeds as follows: “Or if the premium shall be un- 
paid, then, and in every such case, the policy shall be void, and the 
assured shall not be entitled to recover from the company any loss 
or damage which may occur to the property hereby insured, or 
any part or portion thereof.” A literal interpretation of this 
- clause in the policy would exempt the company from liability if the 
premium should be unpaid at the time of the loss, even if at that 
time it was not due. But such a construction could not have been 
intended by the parties. Suppose that at the time the policy was 
issued Carson’s note had been taken for the premium, payable in 
three months, and within that time the loss had occurred. It 
surely would not be claimed that the policy was suspended and 
that the company was not liable. In these latter days many in- 
surance companies have adopted the credit system in the transac- 
tion of their business with the public. They give time for the pay- 
ment of premiums, and take promissory notes therefor, and 
provide in the policy that when the premium becomes due and re- 
mains unpaid, the default in payment shall operate as a suspension 
of the policy, and that upon payment being made the policy shall 
be revived, and contracts of insurance of this character have been 
sustained by the courts. 

In the case at bar, however, this question of temporary suspen- 
sion is one neither proper nor necessary for discussion, because 
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there was no suspension of the policy. It was absolutely can- 
celed by the company; and it was canceled, not because the com- 
pany did not desire to carry the risk, but for non-payment of the 
premium, and we think the rights of the parties in this case turns 
upon the question whether the company had any right under the 
facts to terminate the contract at any time before the loss. Or, in 
other words, was the jury required, under the facts in the case, to 
find that the premitim was overdue and unpaid at the time of the 
loss, and was the cumpany, for that reason, justified in canceling 
the policy when it was canceled. To determine this question the 
policy and the letter which accompanied it must be construed to- 
gether. The defendant sent these to the plaintiff as its obligation, 
and the plaintiff accepted the offer and relied upon it. The insur- 
ance was a valid insurance, and so remained until the tire, unless 
it was terminated by the default of the plaintiff in not settling 
with Marker. It is proper to say, in the first place, that it is en- 
tirely immaterial what authority Marker had as an agent of the 
company as to other insurance. In this instance he was author- 
ized to settle with Carson for the policy. Being thus authorized, 
suppose he had found Carson in his office when he called, and, Car- 
son being out of funds, he had gone away saying he would be 
back on his next trip in a few weeks, and that Carson could then 
pay. We think in such a case, if aloss should occur in the interim, 
the company would be liable. 

We cannot subscribe to the doctrine contended for by counsel 
for appellant, that if Marker called at the office of plaintiff in his 
absence and demanded payment, and payment was refused, that 
this, without notice to the plaintiff, and without unreasonable de- 
lay on his part to make payment authorized the company to re- 
scind the contract for that reason. The modein methods of secur- 
ing business by insurance companies by canvassing and collecting, 
and the adoption of the credit system, and temporary suspension 
of policies in case of overdue premiums, preclude the idea that the 
appearance of Marker at plaintiff's office in his absence, and a de- 
mand of payment of the person in charge, should be regarded as a 
demand for the performance of one of two concurrent acts to be 
performed by two parties, or to a demand upon promissory notes, 
bills of exchange, or the like. But, aside from this, the jury were 
warranted in finding from the evidence that Marker left word with 
plaintiffs son to tell his father to send the money to the company 
and it would be all right, and the court, we think, correctly 
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instructed the jury that “a mere request by defendant’s agent, left 
with another at plaintiff's office,in his absence, that plaintiff should 
forward the premium in question to defendant’s home office, is in- 
sufficient to constitute a defense to this action, unless you find that 
such request was accompanied by definite notice to plaintiff that a 
failure to forward such premium immediately, or within a given 
time, would invalidate said policy; and further find that such notice 
was brought to plaintiff's knowledge, and that he neglected to com- 
ply with defendant’s request for an unreasonable time after the 
same was communicated to him.” 

The jury were further warranted in finding that there was no 
unreasonable delay between the time the plaintiff was advised that 

; he premium had been called for and the loss. We need not cite 
t he facts which justified this finding. We may say, however, that 
we think the manner of making the previous payments to the de- 
fendant for insurance on the same property was competent evi- 
dence as bearing upon the question as to the understanding of the 
parties to the contract. 

It is urged that the court failed to fully state to the jury the is- 
sues in the case; that the issue as to the cancellation of the policy 
was not stated in the instructions. It is true, the court did not 
state this as a distinct issue. But the jury was instructed that de- 
fendant averred that plaintiff failed and refused to pay to defend- 
ant the premium of $10 for said policy. This was a statement, in 
plain language, of all there was in that branch of the case, and it was 
wholly immaterial whether the policy was canceled or suspended. 
The whole controversy, so far as the original liability was con- 
cerned, turned upon the question as to whether or not plaintiff was 
in default in making payment of the premium, and the instructions 
were sufficiently explicit, and all the principles of law applicable to 
this part of the case were fairly and fully stated to the jury. 

Upon the question as to the waiver of the proofs of loss the 
court instructed the jury as follows :— 

(7) If you find from the evidence that, after the issuing of the 
policy in question and before its termination, the property insured 
thereby was destroyed accidentally by fire; and further find that 
its value exceeded the insurance thereon; and further find that, on 
the day following such destruction, plaintiff telegraphed to the 
secretary of defendant, at its home office in Freeport, Illinois, the 
fact of the destruction of such property by fire; and further find 
that immediately thereafter, and before the time within which 
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plaintiff was bound by the terms of said policy to furnish defend- 
ant proofs of loss, the defendant repudiated its contract of insur- 
ance and denied all liability upon the policy in question, solely 
upon the ground that plaintiff had failed to pay the premium due 
upon such policy; and further find that defendant has, at all times 
since, repudiated said contract of insurance and denied all liabil- 
ity thereon, solely upon such ground,—then you are instructed that 
such acts of defendant amount in law to a waiver of the condition 
in said policy that proofs of loss shall be furnished, and defendant 
cannot now insist upon the failure of plaintiff to furnish such proofs 
as a defense to this action. The burden of proof is on the plaintiff 
to satisfy you by a preponderance of evidence that he did so notify 
defendant of said loss, and that defendant repudiated the alleged 
contract ; and, unless he does so satisfy you, your verdict will be 
for defendant.” 

This instruction is objected to by appellant because it does not 
place the waiver upon the ground of estoppel. The substance of 
this instruction is that an unqualified repudiation of the contract, 
upon the ground that plaintiff had failed to pay the premium, was 
a waiver of the preliminary proofs. It is conceded by appellant 
that an absolute denial of liability has generally been held to 
waive the preliminary proofs of loss, but it is claimed that the 
waiver is placed upon the ground of estoppel, as where defective 
or incomplete proofs have actually been furnished, and the assured 
had neglected to amend or complete such proofs within the tim® 
stipulated, solely by reason of the company’s denial of liability. 

In Fland. Ins, 542, 543, itis said that “the refusal to recognize 
the existence of any claim, or a general refusal to pay, renders the 
delivery of notice and proofs of loss a useless ceremony, and it is 
treated as waiving a strict compliance with the condition as to pre- 
liminary notice and proofs, both in respect to form and title.” 

We are unable to see how an unqualified denial of liability can 
be held to be a waiver of preliminary proofs of loss upon the 
grounds of estoppel. The insured is not induced by the denial of 
liability to change his position or alter his conduct. He is, in 
effect, informed by the company that he need not prepare his 
proofs, as the loss will not be paid if he does: See Tayloe vs. Ins. 
Co., 9 How., 390. It is said that this instruction is also erroneous, 
because under it the jury were authorized to find that the defend- 
ant at all times repudiated the contract of insurance, ard denied 

all liability, solely on the ground that plaintiff had failed to pay the 
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premium. It is claimed that there was no evidence that any com- 
munication whatever passed between the company and Carson dur- 
ing the thirty days after the loss, except the telegram, and any de- 
nial of liability thereafter could not affect the question of waiver. 
It is said that the company neither denied nor admitted any liabil- 
ity. This part of the instruction was correct. The telegram was 
a positive and unqualified refusal to recognize any liability, because 
of the non-payment of the premium. It was never afterwards 
modified or withdrawn. It was a standing repudiation of any 
claim upon it, and the jury could well tind, under the evidence, 
that the company at all times refused to recognize the claim upon 
the ground therein stated. 

An objection is made because the plaintiff was permitted to in- 
troduce in evidence a certificate of a notary public, nearest to the 
place of loss, certifying under seal that the loss was a bona fide one 
in all respects. It is said that this certificate was on the same 
sheet of paper with certain proofs of loss. This evidence should 
not have been introduced. The plaintiff did not rely in his plead- 
ings on any proofs of loss. There were no proofs of loss of any 
kind, defective or otherwise, served on the defendant within the 
time required by the policy. But this evidence was no prejudice to 
the defendant. It had denied any liability and thereby waived 
proofs of loss, and the cause was tried and submitted to the jury, 
not upon any evidence of such proofs, but upon a waiver thereof. 
The policy was for $1,000; the verdict was for $1,091, which, it is 
claimed, included interest from the time when the proof of loss was 
waived. Upon the motion for a new trial the court required the 
plaintiff to remit three months’ interest and $10, due upon the pol- 
icy, which was done. Judgment was then entered upon the verdict 
fur $1,091, and costs. It is claimed that judgment should not have 
been rendered for the full amount of the verdict. It appears that 
the verdict was returned April 1, 1882. The metion for a new trial 
was overruled, and judgment entered November 4th of the same 
year. The plaintiff was entitled to interest on $1,000 from ‘the 
rendition of the verdict until the judgment, was rendered. It does 
not appear from the abstract that this interest was taxed as part 
of the costs. If it was not so taxed, the judgment is not too large. 
In any event, the mistake, if any, can readily be corrected in the 
court below. Affirmed. 
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COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


MEACHAM 
vs. 
NEW YORK STATE MUTUAL BENEFIT ASS’N.* 


Evidence of intemperate habits confined to 10 days, where there was conflict- 
ing evidence, did not justify a finding as a matter of law that the insured 
was not temperate within the contract. 

Where there was evidence of a family taint of insanity and contrary evidence 
of suicide as the result of family trouble, and a desire to provide for the 

family at the expense of the company, the question of voluntary or in- 
voluntary suicide was for the jury. 


T. K. Futter, for Appellant. 


A. P. Smirx, fur Respondent. 


ParkeER, J. 

Appeal from a judgment of the general term, fourth department, 
entered on an order affirming a judgment of. the circuit in favor of 
the plaintiff. The action was brought to recover the sum of $2,000, 
claimed to be due upon a certificate or policy of insurance issued 
upon the life of Charles E. Hay, then the husband of the plaintiff. 
The application was made August 12th, 1884; the certificate bears 
the date of two days later; and on the 23d of that month Hay died 
by his own hand. Other facts appéar in the opinion. 

The exception taken to the refusal of the court to non-suit the 
plaintiff at the close of the testimony presents the only question 
reviewable here. Several grounds are assigned for error because 
of such reversal. By the terms of the contract of insurance, the 
representations and answers of the insured embraced within the 
application for membership or physician’s certificate are made war- 
ranties, and uuless substantially true the policy is invalid. The ap- 
plication contained the following questions and answers: “Ques- 
tion. Is applicant temperate and correct in his habits? A. Yes. 

* Decision rendered, Aprill6,1890.. #2 = |. 
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Q. Does applicant promise to remain temperate? A. Yes.” The 
appellant contends that the representations made were untrue and 
that the promise was not fulfilled, and asa result the policy became 
of no effect. With reference to the first answer, the defendant’s 
evidence tended to show that Hay drank frequently for a few days 
prior and subsequent to the date of the policy of insurance; that 
during that time he had been in the company of bad women in 
Owego, and had been drunk. With the exception of proof of in- 
toxication on one occasion, the evidence introduced for the purpose 
of establishing that his habits were intemperate or otherwise incor- 
rect was confined to a period of about 15 days preceding his death. 
On the part of the plaintiff, witnesses, who had known him all his 
life or for a long time, testified that he was temperate, and not ac- 
customed to drinking, and that his habits were good. Evidence 
was also presented tending to show that he was not in Owego at 
the time fixed by defendant as the occasion when he, it is claimed, 
was intoxicated, and in company with alewd woman. We do not 
think the evidence authorized the court to hold, as a matter of law, 
that Hay was not temperate, within the meaning of the policy. This 
court said in Van Valkenburgh vs. Insurance Company (70 N. Y., 
605), that the question, do you “ ‘use any intoxicating liquors or sub- 
stances?’ did not direct the mind to a single or incidental use, but 
to a customary or habitual use.” Much less, therefore, does an in- 
quiry as to whether an applicant be temperate call his attention to 
occasional use. The word “temperate ” suggests moderation, not 
abstinence ; and the warranty is to the effect that his habit is to re- 
frain from excessive indulgence in the use of intoxicants, and not 
that he abstains from all use. The evidence, therefore, presented a 
question of fact for the determination of the jury, as to whether at 
the time of the application he was temperate. Whether he sub- 
stantially kept his promise to continue temperate was, in view of 
the evidence, also a question of fact ; for he had not engaged to en- 
tirely forbear the use of intoxicants, but rather that he would not 
habitually and excessively indulge in such use. 

In his application the insured agreed to be bound by and subject 
to the by-laws and regulations of the defendant’s association. 
Therein it is provided that “this association does not hold itself 
liable for the payment of any claim when the member has died in 
violation of the laws of the land. * * *” The insured having taken 
his own life, it is urged that it was done in violation of the laws of 
the land. Ifwe could assume that Hay was sane at the moment he 
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fired the revolver, nevertheless appellant’s contention would be 
denied on the authority of Darrow vs. Society, 116 N. Y., 557, 22 N. 
E. Rep., 1093. It is there held that suicide is not a crime within 
this state, although the attempt to commit suicide is. The by-laws 
further provide that the association shall not be liable when a 
member has died “from suicide, if committed within two years 
from date of certificate of membership.” Hay died by his own har d 
within 11 days after the issuance of the certificate. . Unless, there- 
fore, such self-destruction was the result of accident, mistake, or 
insanity, or was involuntary because driven to it by an insane im- 
pulse, which disabled him from controlling his own action, Hay 
committed suicide, within the meaning of the policy, and it became 
void: Van Zandt vs. Insurance Co., 55 N. Y., 169; Newton vs. In- 
surance Co., 76 N. Y., 426. 

The letter written to his wife, evidently but a few minutes before 
the occurrence, considered with the other circumstances surround- 
ing the event, does not permit the inference that it was occasioned 
by accident or mistake. Indeed, no room is left for doubt but that 
he fired the shot intending that death should result. But upon the 
trial the plaintiff sought to prove that the act was involuntary; that 
he was driven to it by an insane impulse which he could not con- 
trol. To that end the plaintiff proved that there was a strain of in- 
sanity in the family ; that his great grandfather huny himself while 
insane, and his grandmother’s sister had been confined in an 
asylum. A letter to his wife was put in evidence, of which the fol- 
lowing is an extract: ‘“ But this voice says, ‘Die now.’ Darling, 
don’t give this revolver away until Clare is big enough to take care 
of it; then give it to him, and tell him its history. * * * Oh, that 
voice is calling me. I think itis mother’s. Now, darling, I bid you 
and all my friends and the little darlings an affectionate farewell 
forever, hoping we shall all meet in a fairer world than this, where 
everybody is vur friends. Now, wishing you all farewell, I am no 
more your unworthy husband, but almost a corpse. Good-bye, 
darling.” Two physicians who were called as experts, after stating 
that insanity is looked for more readily in the descendants of an in- 
sane ancestor, expressed the opinion that Hay was insane when he 
terminated his existence. The facts that he was young, in good’ 
health, and had a wife and two young children, may also be said to 
have been entitled to consideration, in connection with all the other 
circumstances, in determining whether the act was voluntary or in- 
voluntary. The evidence on the part of the defendant tended 
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strongly to show that family difficulties, together with Hay’s mis- 
conduct, resulted in a determination on his part to relieve himself 
of the troubles that were burdening him, and at the same time pro- 
vide for his family at, the expense of the members of defendant’s 
association, and that the act was deliberate, and wholly voluntary. 
That his death was the result of his own act was conceded. But 
whether it was voluntary, or the result of an insane impulse which 
he could not resist, was not, in the light of the evidence adduced, 
determinable as a matter of law; for an inference of fact was per- 
missible from the whole testimony that the act was involuntary. 
Whether it was or not, therefore, presented a question for the jury. 
The views expressed lead to the conclusion that the denial of the 
motion for a non-suit was required. No exceptions were taken to 
the charge of the court: The general term having affirmed the 
judgment of the circuit, we cannot consider whether the verdict was 
against the weight of evidence. Smith vs. Insurance Co. (49 N.Y., 
211), cited by appellant, is not applicable. In that case the general 
term reversed the judgment on questions of fact, and hence they 
were open to review in this court. Code of Procedure, § 268. The 
judgment should be affirmed. All concur, except Follett, J., not 
sittiug, and Vann, J., not voting. 


SUPREME COURT OF NORTH DAKOTA. 


TRAVELERS INS. CO. 
Us. 


CALIFORNIA INS. CO., or San Francisco, Er au.* 


Where a policy of fire insurance provides that action thereon must be brought 
within a specified time after the loss occurs, the limitation runs from the 
date of the fire, although, under other provisions of the policy, the cause 
of action does not accrue until some time after the fire. 


A mortgagee, to whom policy to mortgagor is made payable, may sue alone, 
where his claim exceeds the amount of the insurance. 

A mere contract of reinsurance creates no privity between the original in- 

sured and the reinsurer; but, where the loss or risk is expressly assumed 

by another company, the original insured may sue upon such contract as 

having been made for his benefit. 


* Decision rendered, May 6, 18¥0 
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W. L. Wivper and Miiter, Creranp & Cieanp, for Appellant. 

Aur E. Bovesen, for Respundents. 

Coruiss, C. J. 

The alleged liability of the defendant, the California Insurance 
Company, of San Francisco, rests upon a fire insurance policy issued 
by it, covering buildings owned by one E. C. Sprague; and the 
other defendant, the Phcenix Insurance Company, is sought to be 
held by virtue of a contract between it and its co-defendant, whereby 
it reinsured the risk and assumed the same. If this contract were 
strictly one of reinsurance, there would be no such privity between 
the original insured and the reinsurer as would create a liability 
on the part of the latter to the former: Strong vs. Insurance Co., 
62 Mo., 289; Insurance Co. vs. Cashow, 41 Md., 59; Herckenrath 
vs. Insurance Co., 3 Barb. Ch., 63; Commercial Mut. Ins. Co. vs. 
Detroit F. & M. Ins. Co., 38 Ohio St., 11-16; Gantt vs. Insurance 
Co., 68 Mo., 533. This doctrine has been embodied in our Code. 
Section 4,186, Comp. Laws. But this contract appears to have been 
more than one of reinsurance. The Phenix Company assumed the 
risk, and there is respectable authority holding that under such an 
agreement the original insured may sue directly the company that 
assumes the loss: Johannes vs. Insurance Co. (Wis.); Glen vs. 
Insurance Co., 56 N. Y., 379; Fischer vs. Insurance Co., 69 N. Y., 
161. No question having been made in the court as to the liability 
of the Phenix Company directly to the insured we will not discuss 
the point any further. 

The plaintiff sues as the mortgagee of the insured, whose debt 
exceeds the amount due under the policy. The policy makes the 
loss payable to the mortgagee as its interest may appear. It is 
not claimed that the mortgagee cannot maintain this action with- 
out joining with it the insured as a party plaintiff. That the mort- 
gagee may sue alone, where his claim exceeds the amount of the 
insurance, has the support of several cases: Hammel vs. Insur- 
ance Co., 50 Wis., 240; Core vs. Insurance Co., 60 N. Y., 619; Mar- 
tin vs. Insurance Co., 38 N. J. Law, 140; Coates vs. Insurance Co., 
58 Md., 172. If the owner lays claim to any part of the insurance 
money, the company may protect itself by interpleader. But the 
better practice is for the mortgagor and mortgagee both to sue: 
See Winne vs. Insurance Co., 91 N. Y., 185; Appleton Iron Co. vs. 
British America Assur. Co., 46 Wis., 23. 

The defendants claim that. the cause of action was destroyed by 
the lapse of time before the commencement of the action. The 
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policy contains the usual limitation clause providing that no action 
shall be maintained upon the policy “unless commenced within 
twelve months next after the loss shall have occurred,” and that the 
lapse of that time shall be taken as conclusive evidence against the 
validity of any claim under the policy. The loss occurred May 24, 
1885, and this action was not brought until March 24, 1887. It is 
claimed by plaintiff, however, that proofs of loss were not furnished 
until April 1, 1886, and that the twelve months limitation did not 
commence to run before that date, and therefore the action was 
brought in time. This presents the question of the construction of 
such limitation clauses, which has often vexed the courts. It is 
undoubtedly true that a majority of the adjudications so interpret 
these limitations as to allow the full time to sue after the right of 
action has accrued, although more than the limited time has 
elapsed since the loss occurred. We cannot assent to the doctrine 
of these cases. They rest upon the alleged necessity of harmoniz- 
ing conflicting provisions. In these cases, as in this, the policies 
provided that the loss should not be payable until a specific num- 
ber of days after proofs of loss. There is no conflict between such 
a provision and another part of the same policy requiring the action 
to be brought in twelve months, or any other time, after loss shall 
have occurred, provided, of course, a reasonable time is left after 
tae cause of action has become perfect in which to sue. The error 
which appears-to this court to lie at the foundation of these decis- 
ions is the assumptions that the insurance company intended to 
give the insured the full time specified, during every moment of 
which he might institute his action. What right has any tribunal 
to find hidden somewhere in the contract a privilege to have the 
full time to sue after the cause of action has accrued, when the pol- 
icy gives it only from the time the loss occurs? There are two 
distinct provisions,—one that the insured shall not sue before a 
certain time, and another that he shall not sue after a certain time. 
These do not clash. They merely necessitate the construction that 
the intention was to give the insured such period in which to main- 
tain his action after he could sue as would be left after deducting 
from the time limited,—the time which must elapse before the 
right to sue cuuld accrue. But we find in these cases this ex- 
traordinary reasoning: They assert that this doctrine will often 
kill the action before it could have life. The answer is short and 
simple. Every limitation in a contract is void which does not 
leave the plaintiff a reasonable time in which to sue after his right 
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to sue has become perfect. When an insurance company has de- 
clared that a suit must be brought within forty days after a loss 
has occurred, and that no action shall be maintained until thirty 
days after proof of loss, the duty ofthe court is not to interpolate 
into the contract a provision that the limitation runs from the date 
the cause of action accrues in place of one expunged by the same 
process, to-wit, the provision that the time runs from the time the 
loss occurs, which is the date of the fire; but the court should in- 
voke against the company the rule that a right of action shall not, 
in effect, be destroyed by a limitation which leaves the plaintiff an 
unreasonably short time to sue after his cause of action has ac- 
crued, and declare the limitation clause void. If other provisions 
of the policy make it appear that in every case a reasonable time 
will not be left after the right to sue has become perfect, the limit- 
ation is void. If, acting in good faith, and with all proper dili- 
gence, it transpires in any particular case that other provisions of 
the policy to be complied with as conditions precedent to a right 
of action could not be performed in time to leave a reasonable time 
thereafter in which to sue, the limitation is inoperative in such a 
case; and, if the company has induced the insured to believe that 
the loss will be paid, or that the limitation will not be insisted on, 
until it is too late to sue, the limitation is waived. Thus the in- 
sured is fully protected by the application of known and estab- 
lished principles. The contract is construed as it is written, and 
the time when the limitations begin to run, if at all, is fixed, and 
not uncertain. In Johnson vs. Insurance Co. (91 Ill, 92), the 
limitation provision required the action to be brought within 
twelve months after the “loss occurred,” and it was declared that 
no action should be commenced until sixty days after proof of loss. 
Said the court: “The two clauses, considered together, obviously 
provide that the company shall have sixty days within which to 
make payment after notice and proof of loss, but in no event should 
a suit or action be commenced after the expiration of twelve 
months from the date of the fire producing the loss. Any other 
meaning attached to the language, it seems to us, would be strained, 
unreasonable, and in direct violation of the plain intention of the 
parties, clearly expressed.” To same effect are Insurance Co. vs. 
Wells (Va.), 3 S. E. Rep., 349; Chambers vs. Insurance Co., 51 
Conn., 17; Chandler vs. Insurance Co. (21 Minn., 85), apparently 
supports this view. There were two distinct clauses in the limit- 
ation provision of the policy in that case, one of which clearly 
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contemplated that the insured should have twelve months after the 
cause of action accrued, and the other of which declared that the 
action must be brought within twelve months after the loss had 
occurred. The court held that the limitation began to run from 
the date when the right to sue became perfect, on the ground that 
the clauses were inconsistent, and therefore that must prevail 
which was most favorable to the insured. But, by holding that 
the two clauses were inconsistent, it necessarily adjudged that the 
clause which required the action to be brought within the time 
specified after the loss had occurred referred to the date of the 
fire, and did not refer to the accruing of the cause of action as the 
date from which such language would make the limitation run, as 
that was what the other clause was construed to, and clearly did, 
mean. The court in Semmes vs. Insurance Co. (13 Wall., 1 0), 
appears to have adopted the same construction, although this pre- 
cise question was not in the case; the court saying: ‘It is not 
said, as in a statute, ttat a plaintiff shall have twelve months from 
the time his cause of action accrued to commence suit, but twelve 
months from the time of loss; yet by another condition the loss is 
not payable until sixty days after it shall have been ascertained and 
proved. The condition is that no suit or action shall be sustain- 
able unless commenced within the time of twelve months next 
after the loss shall occur,” etc. The whole trend of this opinion, 
and the decision of the court, show that such a provision was re- 
garded, not as giving the insured a specific time during all of which 
he might sue, but simply as fixing a period beyond which he 
could not sue. 

It appears that a former suit, brought within a year after the loss 
occurred, was dismissed, and this action instituted after the year 
had elapsed. But it is well settled that the bringing of an action 
within the time limited, and which is afterwards dismissed, will not 
save the second action, commenced subsequently to the expiration 
of the time, from the operation of the limitation: O’Laugblin vs. 
Insurance Co., 11 Fed. Rep., 280; Riddlesbarger vs. Insurance Co., 
7 Wall, 386; Wilson vs. Insurance Co., 27 Vt., 99; Arthur vs. In- 
surance Co., 78 N. Y., 462. To the former action the defendant 
pleaded as a defense that it was prematurely brought, in that sixty 
days had not elapsed since the receipt by it of proofs of loss. This 
defense the company had a perfect right to make without waiving 
the limitation clause: See Arthur vs. Insurance Co., 78 N. Y., 462. 
The two provisions are independent of each other. If the insured 
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places himself in a position where he cannot sue within the time 
limited without suing prematurely, and cannot, on the other hand, 
wait until he has a right to sue after making proofs of loss without 
having his claim destroyed by the limitation provision, it is his own 
fault: and the company had an undoubted night to urge the de- 
fense that the action was prematurely brought without being held 
to waive the other defense to the second action, commenced too 
late. Moreover, the time had not run when the first action was 
brought, and the limitation defense could, therefore, not have been 
interposed to that action. It cannot be said that the defendant, the 
California Company, has estopped itself from setting up the defense 
by holding out to the insured the hope of a settlement without 
suit. Assuming that all that was said and done by its own agent, 
and also by the agent of the Phoenix Company, was sufficient to 
justify the insured in refraining from suing, there came a time 
when he became satisfied that the companies did not intend to 
pay; and this was in December, 1885, five months before his right 
to sue was extinguished. Certainly after that time nothing was 
said or done by either company to lead the insured to believe that 
payment without suit was intended. In this connection the case 
of Garido vs. Insurance Co. (Cal.) is important. In this case the 
year’s limitation expired February 15, 1881. Negotiations for set- 
tlement were continued until January 21, 1881, when insured was 
informed that the company would not pay. In answer to the claim 
of waiver, the court said that he had ample time in which to bring 
his action after the company had ceased to lead him to believe that 
suit would not be necessary. It will be noticed that in that case 
the insured had only twenty-five days left, whereas in the case at 
bar he had five months. To same effect is Garretson vs. Insurance 
Co. (lowa), 21 N. W. Rep., 781. There is nothing in the sickness 
of the insured and his family to excuse his delay. In fact, none 
even of the statutory exceptions are applicable to a limitation by 
contract, and the time runs on in spite of them: O’Laughlin vs. 
Insurance Co., 11 Fed. Rep., 280; Williams vs. Insurance Co., 20 
Vt., 222; Suggs vs. Insurance Co. (Tex.); Wilkinson vs. Insurance 
Co., 72 N. Y., 500; Riddlesbarger vs Insurance Co., 7 Wall, 386. 
No question is made as to the validity of the limitation clause 
in the policy. Such provisions are valid in the absence ofa statute. 
This is settled law. Our statute relates to such provisions (section 
3,582, Comp. Laws), but it is conceded that the statute has no 


application to the facts of this case, because the contract was a - 
VoL. XIX,—41, 
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Minnesota contract, insuring property there, made there, and to 
be performed there. The limitation was valid in that state, and it 
in terms extinguished the right, and did not merely bar the remedy: 
May, Ins., § 432; Williams vs. Insurance Co., 20 Vt., 222; Suggs 
vs. Insurance Co. (Tex.) 

As the plaintiff may be able on a new trial to show that the 
limitation was waived, we will not direct judgment against him, 
but reverse the judgment of the district court, and order a new 
trial. All concur. 

Wallin, J., having been of counsel, did not sit in the above case; 
Templeton, J., of the first judicial district, taking his place. 


——————_ @ao -——_—_ 


SUPREME COURT OF NEBRASKA. 


BARNES 
vs, 
McMURTRY.* 


Where the facts upon which the statute of limitations is predicated do not 
appear in the petition, but such plea is interposed in the answer as a 
defense, the time when the statute began to run must be definitely stated; 
and the mere allegations that the action is barred is not sufficient. 


To sustain a proviso in a contract that an action thereon must be brought 
within a time much less than the statute of limitations,—as six months,— 
there must be a consideration, unless it was within the contemplation of 
the parties when the contract was entered into; and this rule applies to 
a policy of insurance. 


Gerorce E. Hisyer, for Plaintiff in Error. 
Rosert Ryan, for Defendant in Error. 
Maxwett, J. 
This is an action upon a policy of insurance. It is alleged in 
the petition that— 


The Lincoln Insurance Company, of Lincoln, Neb., is a corporation duly 
organized and existing under and by virtue of the laws of the state of 
Nebraska; that said corporation is insolvent, and that said J. H. McMurtry 
was duly appointed by the district court in and for the county of Lancaster 
and state of Nebraska as receiver for said corporation; that on the 28th day 
of February, 1887, Thos. L. Edwards and David J. Adams, under firm name 
of Edwards & Adams, were the owners of the following described property, 


* Decision rendered, March 19, 1890. 
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viz.: 1 frame building and additions, including boiler-house adjoining, 
situate on premises of assured at Carleton, Monroe County, Mich., occupied 
for manufacture of staves and headings and scale boards; also all fixed and 
movable machinery, shafting, gearing, belting, tools, and apparatus, engines, 
force-pumps, and connections, and boiler, iron smoke-stack, and fixtures, 
contained therein; also all steam-boxes and steam-piping and fixtures con- 
tained therein, situate about ten feet north of the above-described building; 
and that said insurance company, on said day, in consideration of the sum of 
$40 paid by said Edwards & Adams to said Lincoln Insurance Company as a 
premium, executed and delivered to said Edwards & Adams their policy of 
insurance, a copy of which is hereto attached, marked ‘‘ Exhibit A.” Plaint- 
iff further alleges that on the 9th day of August, 1887, said building and 
contents, as described in said policy, were totally destroyed by fire, and that 
said fire did not originate by any act, design, or procurement on the part of 
said Edwards & Adams. That on the 10th day of September, 1887, said 
Edwards & Adams gave said Lincoln Insurance Company due notice and 
proof of said fire and loss, and has duly performed all the conditions of said 
policy of insurance. That said Edwards & Adams’ loss by reason of said fire 
was as fullows:— 
On first item in said policy 

“* second item of said policy 

“ third *f 

* fourth “ 

** fifth < 


Total loss by reason of said fire....... ... 


That on the 5th day of May, 1888, said policy of insurance, together with 
all claims for damages on the same, and all the rights and interests there- 
under belonging to said Edwards & Adams, was, for value received, duly 
sold, assigned, and set over to this plaintiff. That no part of said sum of 
$875 has been paid to said Edwards & Adams, nor to this plaintiff, and said 
defendant has refused to allow or pay the same, and there is now due 
to this plaintiff the sum of $875, and interest thereon from the 10th day of 
November, 1887. 


The sixth and ninth clauses of the alleged conditions, printed in 
fine print in the policy, are as follows:— 


In case of loss or damages by fire the assured shall forthwith give written 
notice thereof to the company, and shall use all practical means to save and 
protect property not destroyed, and within sixty days render an account of 
the loss, signed and sworn to, stating how the fire originated, giving copies 
of the written portions of all policies thereon, also the actual cash value and 
ownership of the property, and the occupation of the premises, and whenever 
required shall submit to examination under oath, by any person designated 
by the company, apart from all other persons except the attesting magistrate 
or notary, and subscribe thereto when reduced to writing, and produce all 
books of account, bills, and other vouchers, or copies thereof, if originals are 
lost, at the office of the company, and permit copies and extracts thereof to be 
made, and shall furnish plans and specifications of any building, fixtures, or 





644 Report of Decisions. (July, 


machinery destroyed, and shall, if required, produce the certificate of the 
magistrate or notary public nearest the place of the fire, stating that he has 
investigated the circumstances of the fire, and believes that the owner has, 
without fraud, sustained loss to amount claimed. When personal property 
is damaged the assured shall forthwith cause it to be put in order, separating 
the damaged from the undamaged, and shall furnish an inventory, naming 
the quantity, quality, and actual cost of each article. In case of disagree- 
ment as to the amount of sound value of, or damage to, any property insured, 
the same shall, at the written request of either party, be determined by im- 
partial arbitrators, one to be chosen by the company and one by the assured, 
the two so chosen to elect a third in case they cannot agree; and the report 
or award of two of them, to be made in writing and under oath, shall be con- 
clusive as to the amount of such sound value and damage. The company 
reserves the right to take any appraised property at its appraised value, but 
there can be no abandonment to the company of property insured. Proofs of 
loss must in all cases be made by the owner of the property at the time of the 
fire. Loss or damage to property by the removal thereof, to protect it from 
fire, shall be borne by the company and the assured in the proportion that 
the amount of the policy bears to the value of the property. Limitation 
Clause. It is hereby covenanted and agreed that no suit or action on this 
policy for the recovery of any claim shall be sustainable in any court of law or 
equity until after an award shall have been obtained by arbitration in the 
manner herein provided, nor unless commenced within six months next 
ensuing after the fire, exclusive of any time consumed in arbitration. 


To this petition the defendant filed an answer, as follows:— 


And now comes the defendant in above cause; and, for answer to the peti- 
tion herein filed, this defendant says he admits that the averments of the 
first, second, and third paragraphs of said petition are true, and admits that 
on September 10, 1887, said Liucoln Insurance Company received from 
Edwards & Adams due notice and proof of the alleged loss; that the amount 
of such loss was as stated in plaintitf’s petition aforesaid, and that the right 
of action therefor has been duly assigned and set over by Edwards & Adams; 
and that no part of the loss of $875 has been paid. Defendant denies each 
allegation of plaintifi’s petition not herein admitted. For further answer, 
this defendant says that, as an essential part of the contract of insurance, it 
was stipulated therein in writing, and covenanted, as follows: ‘ (9) It is 
hereby covenanted and agreed that no suit or action on this policy for the 
recovery of any claim shall be sustained in any court of law or equity until 
after an award shall have been obtained by arbitration in the manner herein 
provided, nor unless commenced within six months next ensuing after the 
fire, exclusive of any time consumed in arbitration.” This defendant says 
that, exclusive of any and all time consumed in arbitration, more than six 
months had elapsed from the date of the fire on account of which plaintiff, 
in his petition, asks a judgment, before a suit or action was brought for loss 
by reason of said fire, and that by the terms of the very written contract upon 
which plaintiff seeks a recovery, plaintiff's right of action has become fully 
barred by reason of the failure to bring suit within six months from the time 
the loss occurred, exclusive of time spent in arbitration. 
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A demurrer was filed to the answer, and overruled, and the 
action dismissed, to which the plaintiff excepted, and now brings 
the case into this court on error. 

1. It will be observed that the policy provides that — 

In case of disagreement as to the amount ofsound value or of damage to the 
property, the same shall, at the written request of either party, be determined 
by impartial arbitrators, whose report, * * * to be made under oath, shall be 
conclusive as to the amount of such sound value and damage. 

There is no allegation in the answer that proof of loss was 
accepted by the defendant as the true measure of damages, and 
that, therefore, there had been no arbitration. The inference from 
the answer is thit there had been an arbitration by which the 
rights of the parties had been adjusted, but when this took place 
does not appear. The six months in which the action could be 
brought would not commence to run until an action could be 
brought, and certainly not until the lapse of sixty days after the 
service of the proof of loss. At the most, the answer states a mere 
conclusion, and not facts, and fails to show that the action is barred. 
In other words, where the facts upon which the statute of limita- 
tion is predicated do not appear in the petition, but such plea is 
interposed in the answer as a defense, the time when the statute 
began to run must be definitely stated, and the mere allegation 
that the action is barred is not sufficient. 

2. But the answer fails to state a defense for another reason. 
The provision limiting the time in which to bring an action on the 
policy is in these words: “Nor unless commenced within six 
months next ensuing after the tire exclusive of any time consumed 
in arbitration.” These words are in small type, and placed at the 
bottom of the ninth proviso. The most that can be claimed for 
these words is that they constitute a contract between the parties 
for a special limitation differing from, and much less than, the 
statute. But to support a contract there must be a consideration. 

If there was no consideration in support of the provision, it would 
be, like any other contract having no consideration to support it, a 
nudum pactum. If such a provision was in the contemplation of 
the parties when the application for insurance was made, or was in 
the application itself, then no doubt the original consideration paid 
for the insurance, and the policy issued thereon, would bind the 
insured; but a mere voluntary restriction, not in the application 
nor in the contemplation of the parties, placed in the policy as a 
proviso, in print too fine to be read by a person of middle age with- 
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out spectacles, cannot be considered a part of the contract. Sup- 
pose A should apply to B for a loan of money, and B, believing A 
to be an honest man, should send him the money with the request 
that he forward his note for the same; and suppose A should send 
a note for the amount borrowed in proper form, but should write 
on the margin thereof that B must bring an action on the note in 
six months after it became due, or be barred. Would such a 
proviso bar the action in less than the period fixed by statute? 
That it would not, will be conceded. The contract, in such case, 
was for the loan of a certain amount of money, for a specified 
period, at lawful interest; and any provision restricting the right 
of recovery would be without consideration and void. Soin case 
of insurance. A party who desires insurance vn his property 
applies to an agent of some company in which he has confidence, 
and is furnished with a blank application to fill out, and does pre- 
pare the same, and deliver it to the agent, and pays the premium 
demanded. The premium he has just paid is for the insurance, and 
he may reasonably suppose that, having paid the ordinary rates, 
the company, in case of loss, will pay the same promptly, after 
proof thereof is duly made. [If it fails to do so, he may reasonably 
expect that the time to bring an action against the company is the 
same as upon any other written contract where there has been a 
breach thereof. A policy is issued, and, he believing the company 
to be honorable, and to have based its policy on the application, 
the policy is not read, but placed among his valuable papers; and 
only after a loss occurs is it examined. Every person familiar with 
the subject well knows that such is the ordinary course in very 
many cases, at least. If it is sought to interpose conditions or 
restrictions of this kind, they should be set forth in the application, 
or be brought to the attention of the insured when the premium 
is paid. Otherwise, unless there is a consideration shown for them, 
they will not be sustained. If it is said that the business of insur- 
ance is peculiar, and that it is necessary to try the cases as soon as 
possible after a loss occurs,so the proof may be available, the 
answer is that the insurer well knows that it may be called upon to 
make good the loss at any time after one occurs, and has the right 
and authority of any other litigant to take and perpetuate testi- 
mony; and there seems to be no good reason for an exception in 
favor of one company more than another. 

In the many complex actions brought against railway, telegraph, 
and other companies, where the defense largely depends upon the 
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testimony of witnesses, it has never been seriously urged that such 
companies were entitled to a shorter limitation than other persons 
because of the liability of their witnesses to go away, or for other 
causes. Itis the policy of the law to have but one law of limita- 
tions, alike for the poor and the rich, for the wealthy corporation 
and the insolvent; and, to establish a limitation by contract, there 
must be a sufficient consideration. Otherwise, it will not be avail- 
able. In the very able exposition by Lord Mansfield in Carter vs. 
Boehm (3 Burrows, 1,905), of statements made by the insured to 
obtain a policy, and their effect, the general rules governing the 
rights of the insured and insurer are considered at length; and an 
examination of the early cases will show that a special limitation 
within which the action should be brought in case of loss was a part 
of the original contract. Such a contract was absolutely essential 
at that time, as the statute of limitations was held to be one of 
presumption that the debt was paid, and not, as at present, one of 
repose. Thus, in Whitcombe vs. Whiting (2 Doug., 652), decided 
by the same eminent judge several years later than the decision in 
Carter vs. Boehm, it was held that an admission by one joint debtcr 
was the admission of all, and that “the law raises a promise to pay 
when the debt is admitted to be due.” When it is considered that 
a verbal admission or promise was sufficient to revive or continue 
the debt in force, the necessity for limiting the right of action by 
contract is apparent. None of these reasons exist in this state. 
Here the statute is one of repose, and a debt cannot be revived or 
continued in force except by an admission thereof, or promise in 
writing to pay the same. Mere lapse of time, therefore, in no case 
to exceed five years, will bar an action on a policy. : 

As this is the first time the questions under consideration have 
been presented to this court, we have made a careful examination 
of the reported cases, and have adopted such rule as to our minds 
seems best to comport with justice and fair dealing, and therefore 
hold that the answer wholly fails to state a defense. The judgment 
of the district court is reversed, and the cause remanded for further 
proceedings. The other judges concur. 
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SUPREME COURT OF NEBRASKA. 


NEBRASKA & IOWA INS. CO., 
/ 
US. 


SEGARD.* 


In an action by an insurance company to recover back money paid for losses 
upon property destroyed, which it was claimed had not been covered by 
the policy, the testimony on that point being nearly equally divided, and 
the jury having found for the defendant, held, that the verdict would not 
be set aside as being against the weight of evidence. 

An instruction set out in the record, held not erroneous. 


Scorr & Scorr, for Plaintiff in Error. 
A. H. Connor and Srewartr & Rosg, fur Defendant in Error. 


Maxwe.t, J. 

This is an action to recover back from the defendant certain losses 
paid the defendant, which it is alleged the plaintiff did not insure 
against. On the trial of the cause the jury returned a verdict in 
favor of the defendant, upon which judgment was rendered. It is 
alleged in the petition that “on or about the 11th day of August, 
1886, the plaintiff paid to the defendant the sum of $74.55 as a loss 
on a certain building insured by them in favor of the said defend- 
ant; that the said building had been prior to that time destroyed 
by fire; and the plaintiff avers that, after the payment of the said 
sum as aforesaid, it learned that the said building had not been 
destroyed by fire as represented, but was still standing and un- 
injured on the premises of the defendant; that the said sum of 
money was procured to be paid by fraudulent representations on 
the part of the defendant, and was paid by the plaintiff under a 
mistake of fact; and that it is entitled to recover the same from the 
defendant.” To this petition the defendant filed an answer, in 
which he alleges “that on the 11th day of August, 1886, the said 
plaintiff paid to the said defendant the sum of $74.55, as loss on a 


* Decision rendered, May 29, 1890. 
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certain granary insured by it in favor of the said defendant, after 
having fully inquired into all the facts pertaining to said loss by 
fire, and after having fully inspected the premises so burned and 
destroyed. The said defendant denies that said sum of money was 
procured to be paid the said defendant by fraudulent representa- 
tions on the part of the said defendant, and denies that the same 
was paid by the plaintiff under a mistake of fact, and denies that 
he is entitled to recover the same from the defendant, and denies 
each and every allegation in said plaintiff's petition contained, nc t 
hereinbefore admitted or denied. 

The testimony as to the insurance and adjustment of the 
loss is very conflicting. The policy of insurance introduced is as 
follows :— 

On dwelling-house, including foundation, cellar, or basement walls, $300; 
on household furniture therein, $ ; on barn No. 2 (including founda- 
tions), on granary No. 1, $700; on grain in barns, granary cribs, dwelling, or 
in stacks, on farm herein described, except on prairie or prairie meadows, 
$150; on work horses and mules (not exceeding $100 on any one animal) on 
the premises or at large within twenty miles of the premises (except in city, 
town, village, livery, feed, or sale stable), and against loss by lightning 
wherever they may be, $200; on colts and unbroken horses (not to exceed 


$50 on any one animal) on the premises, and against loss by lightning 
wherever they may be, $100; on cattle (not to exceed $30 on any one animal) 
on the premises, and against loss by lightning wherever they may be, $100; 
on hogs (not to exceed five dollars on any one animal) on the premises, and 
against loss by lightning wherever they may be, $———; on sheep (not to 
exceed three dollars on any one animal) on the premises, and against iight- 
ning wherever they may be, $ . All situate, except as otherwise above 
provided, on and confined to the premises now actually owned and occupied 
by the insured, to wit, 80 acres in Sec. 32, Tp. 9, range 17, town of Odessa, 
county of Buffalo, state of Nebraska. 

One William C. Campbell, a witness called on behalf of the 
plaintiff, testified as follows: ‘Question. Are you acquainted 
with the defendant, Jens Segard, and, if so, how long? Answer. 
I am acquainted with him since the 9th day of August, 1886. * * * 
Q. Now state what Exhibits A and B are, and when did you first 
see them? A. They are proof of loss and supplements that were 
made by me in adjusting Mr. Segard’s claimed loss, under policy 
No. 18,376 of the plaintiff, the Nebraska & Iowa Insurance Company. 
They were made out by me on the 9th day of August, 1886. Q. 
At whose request were they made out,—that is to say. who gave 
you the facts alleged in the statement A and B? A. Mr. Segard, 
the defendant. Q. Where was the property situated that the 
defendant claimed was covered by said policy No. 18,376, and 








650 Report of Decisions. July, 


claimed by him to have been destroyed and injured by fire, and for 
which he claimed pay from the plaintiff? A. I can give it only as 
he [Mr. Segard] represented it to me, which is sec. 32, township 9, 
range 17 west, Buffalo County, Neb., said to belong to defendant. 
Q. What property did he claim was covered by the policy, and 
insured or destroyed by fire, for which he claimed pay from the 
plaintiff? A. It was a shed addition onto the barn, 12 feet by 32 
feet in dimensions. Q. State what knowledge you had of the 
premises or of the property claimed to have been destroyed, or of 
the destruction or injury of any property of the defendant, other 
than what he told you. A. The only knowledge I had of it was, one 
of the agents of plaintiff and I were together ai Mr. Segard’s place, 
and defendant showed us the ashes of the barn. After he showed 
us, I sent the agent that was with us back, and after that Mr. 
Segard said that there was the loss, and that was what said policy 
covered. Q. State what you know about relying upon the truth- 
fulness of the representations made by defendant as above stated, 
and what did you do with reference to the claim made by the 
defendant for compensation for alleged loss? A. I relied upon 
what he [defendant] said to me, and made out the proofs of loss, 
and recommended the payment of the same. Q. State what you 
know about how the defendant was paid for said claimed loss. A. 
He was paid by a check and his premium note. Q. State what you 
know about the building which he claimed to have been destroyed 
by fire, the ashes of which he showed you, and for which he was 
paid, as you have above stated, not being covered by said policy, 
and what conversation you had with the defendant about it after 
he had received pay for it; state fully. A. I learned from the 
agents who wrote the application for insurance of the property, 
J. E. Lawless and C. C. Lawrie, after the loss had been paid, that 
another building, that stood west of the one destroyed, said build- 
ing being 22x22 feet, used as a granary, and described as such in 
the original application given by the defendant, was the one cov- 
ered by said policy, and not the building that was burned, and for 
which the defendant was paid. I then called on Mr. Segard at his 
place, and we had a talk about the loss. I wanted and demanded 
Mr. Segard to refund the money received by him, and also amount 
of premium note; and told him that building destroyed was not 
the building insured, and he had misrepresented it to me. He 
ssid that he would return all the money he had received, and 
would also deliver up said policy, and cancel the insurance, but 
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would not deliver up the premium note or pay it. I told him the 
company, plaintiff, would not accept that. Then he said if they got: 
anything they would have to sue for it.” 

One D. B. Whelpton also testifies on behalf of the plaintiff: “I 
am acquainted with the Nebraska & Iowa Insurance Company five 
years this month, and first met Jens Segard, to my knowledge, in 
the spring of A. D. 1887. Question. Where and for what purpose, 
and when, with reference to the time he was paid for a loss under 
policy No. 18,376 of the Nebraska and Iowa Insurance Company? 
Answer. At his premises west of Kearney, Neb. To the best of my 
recollection, it was in April, 1887. It was paid for the purpose of 
having him return the money that was paid to him by the Nebraska 
& Iowa Insurance Company on account of his so-claimed loss. Q. 
For whom were you acting in that regard? <A. For the Nebraska 
& Iowa Insurance Company, plaintiff. Q. Did you make any 
measurements respecting the buildings then standing cn defend- 
ant’s premises? If so, state how many buildings there were, the 
size of them, the direction and distance they were from each other. 
A. Idid. I found at that time three buildings,—dwelling-house, 
a frame barn, and a granary. I measured at that time the granary, 
which was 22x22. Corner post eight feet high. Built of frame, 
with shingle roof. That was about 200 feet north and west of his 
dwelling-house. His frame barn stood about 125 or 150 feet due 
east of the granary. Q. Which building stood nearest to the high- 
way orroad? A. The granary. It stood about ten feet from what 
appeared to be the road line. The barn was about 1&0 feet from 
the road. The house was about 100 feet from the road, to the best 
of my recollection. Q. Describe the size, as to probable size, 
whether there was any shed to it or not, and how long had it been 
built. A. The barn was about 30x50 feet. There was no shed that 
I remember of. The barn was a frame, shingle-roof building. It 
was built since the fire, I think, on the exact location of the old 
barn, or thereabouts. Q. State what you know about his having 
the old barn insured in the American Insurance Company of 
Chicago, and of his receiving pay under his policy from that com- 
pany for the loss of said barn and shed. A. At this time when I 
was at his premises, Jens Segard informed me that the barn 
burned was insured in the American Insurance Company of Chicago, 
- and that they had paid him $250 for his loss. Q. What did you 
say to him about his wrongfully obtaining money from the plaintiff, 
when his policy did not cover his loss? A. I introduced myself to 
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him, and informed him that I was a representative of the plaintiff, 
and was there for the purpose of having him refund the amount he 
had received from the.plaintiff on that loss, by reason of his false 
representations to the company. Q. What representations, if any, 
did you say he had made to the company? A. I said to him: 
‘You claimed that your granary covered by that policy had been 
burned, but the building covered by the policy and described in 
your applicant is still standing there.’ Q. What did you say to 
him, if anything, at that or any other time, about: his false repre- 
sentations to the company, other than you have above stated? A. 
I said at that time to him: ‘It is clearly evident that the building 
covered by the policy of the plaintiff, and on which he had insur- 
ance as a granary, was still standing there; and by your false rep- 
resentations to the company they have paid you this mcney;’ and 
this he did not deny. Q. What denial, if any, did he make of these 
charges you made to him? A. He made none. Q. State what you 
next said to him. A. I said: ‘I want this amount of money that 
the company has paid.’ Q. Did he pay you the money, or any part 
thereof? A. No, sir. Q. What,if anything, did you say to him 
about having offered to pay it back to Mr. Wm. O. Campbell, and 
what was his response to you? A. I said to him: ‘You offered to 
pay Mr. W. O. Campbell, the agent for the company, this money.’ 
He said he did offer to do so. I asked why he wouldn’t do it now. 
He said he had changed his mind.” 

The defendant testified in his own behalf, in his direct examina- 
tion, as follows: ‘Question. State if, at the time you insured this 
granary mentioned in this policy, you informed the agent that ou 
had other insurance on this barn. * * * Q. You may state if you 
met with a loss by fire of this barn. If so, state when, as near as 
you can. A. Yes, sir; July 29th. Q. State what you did after 
losing your barn and granary. * * * A. I went down to see Mr. 
Seeley and Caldwell, and told them. Q. Who were Seeley and 
Caldwell? A. Insurance agents of this company. Q. By Mr. 
Scott. Did you say that Seeley and Caldwell were insurance 
agents of the Nebraska & Iowa Insurance Company at the 
time you went to see them? A. Yes, sir. Q. Do you know that 
they were at that time? A. Yes, sir; I notified the company 
of the loss. Q. You say, then, under your oath, that you know 
Seeley and Caldwell were the agents of the Nebraska and Iowa In- 
surance Company at the time you went to see them? How do you 
know this? A. I heard through others. Q. By Mr. Connor. After 
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going to see Messrs. Seeley & Caldwell, did anybody come out to 
your place and inspect the premises burned? A. Yes,sir. Q. Who 
came out? A. Mr. Campbell. Q. Whois Mr. Campbell? A. He 
told me he was inspector for the Nebraska and Iowa Insurance 
Company. Q. Is that the same Campbell whose deposition has 
been read here in evidence to-day? A. Yes, sir. Q. State what — 
Mr. Campbell did when he came out there. A. He came out, and 
looked at the ashes, and asked if that was my granary. I told him 
I did not call it a ‘granary.’ I called it a ‘ barn,’ and that was 
whereI had my grain. He asked what that building was over there 
(referring to one closer ta the road). I told him it was a black- 
smith shop and wagon-shed and corn-crib. He went over, and 
looked at it, and finally said: ‘The corn-crib is a granary.’ I said: 
‘You won’t put a bushel of loose grain in it; there are no boards at 
the sides;’ and then he went over again, and looked at the ashes. 
Then he said: ‘This is no granary. It shows well enough where 
your granary is, and you will get your pay for it.’ We went down 
to Kearney, and was going to . He asked about the other in- 
surance, if the $200 would cover the loss? I said,‘ No.’ He asked 
how much would. I said: ‘I don’t know what the cost of the barn 
was,—what the barn cost me.’ I told him what the barn cost me, 
—1 building it myself a couple of years ago; that [had bought and 
paid for the lumber, and that I built it myself; that it took me all 
winter, and I did not know just what the barn did cost me. He 
says: ‘ Well, we will go down and get a carpenter, and get him to 
figure what it would cost, and say what it could be built for.’ We 
had a carpenter figure on it, and we could not agree about the 
figures. Mr. Campbell said to him: ‘I don’t believe you know 
much about it.’ We then went to another carpenter, and at the 
time we went to hunt another carpenter, he said: ‘I will tell you 
what I will do, I will pay you for the shed, and you can draw your 
$200 from the other company.’ * * * We went to see another car- 
penter, and figured it up. We figured up what the house cost. He 
made it $274. He said: ‘If you are satisfied with that, I will pay 
you that.’ That is what we agreed to. Q. Did he pay you for the 
loss of anything else? A. Yes, sir; for the loss of the grain. Q. 
What did it all come to? A. Ninety-six dollars ($96). Q. By Mr. 
Scott. At the time this building or would-be granary was burned, 
did you have any other building besides your house and blacksmith 
shop? A. No, sir. Q. Did you ever keep any grain in this black- 
smith shop or corn-crib? A. No, sir; no oats or wheat; no loose 
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grain had been kept in it. I kept corn in the ear init. Q. By Mr. 
Connor. You may state, if you remember, of ever meeting an in- 
surance agent by the name of Douglass Whelpton. A. I don’t 
remember the name. Q. Do you remember of any agent coming 
there to see you in regard to your paying back the money? A. Yes, 
sir; he came and represented himself from the Nebraska and Iowa 
Insurance Company. Q. State what conversation took place between 
you at that time. A. He came and said that I had got that money 
for a loss I did not have, and that I must pay it back. I said that 
I did not. I said that my granary was burned. He claimed that 
the other building out by the road was the granary, and I said it 
was not. We had a few words, and I got mad, and I told him to be 
off the place. Q. What was said, if anything, on your part, about 
paying back that money? A. I told him I would not pay it back. 
Q. State if you had a conversation with an agent of the company, 
at any time, where you told them that you would pay it back. * * * 
A. Yes, sir, I had; Mr. Campbell was up there. Q. Tell the jury 
what conversation you had about paying it back. A. Mr. Campbell 
came to me,I should think about three months after I got my 
money, and he told me that I got that money under false pre— (I 
can’t pronounce it). That I got that money to pay a loss I did not 
have. I told him, ‘I did not.’ We had some words about that. 
We were talking about it for awhile, and finally I said: ‘If that is 
the way your company does business, then I will give you the policy 
and the money I received back to them, and I am done with them.’ 
He said that he did not want them. He said he wanted the money 
for the notes besides that,—what the notes come to, the premium 
notes; and I said I would not doit. That is about all,—I would 
not doit. Q. State what was said about the company giving up the 
premium notes. A. The premium notes I had before that time, 
they were already paid. Q. State if you had any conversation with 
any other person or persons, agents of the company, about giving 
up this money. A. No, sir. Q. You may state if at any time you 
offered to return the money that you had received from the ccm- 
pany. A. I did. Q. Tell the jury how and under what circum- 
stances you offered to repay the money. A. Mr. Campbell was out, 
and estimated the loss. He told me that I got that money under 
false— * * * I told him ‘I did not,’ and we had some talk about 
that. After a while I said: ‘If that is the way the company does 
business, I will give you the policies and the money which I re- 
ceived.’ I did not want anything more to do with the company. 
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He wanted that money that I received, and the money for the notes. 
I mean what the notes come to, and I would not do it. Q: Youmay 
state where the agent was at the time he took your policy of insur- 
ance on this barn and granary. A. Up at my place. Q. Where- 
abouts was he,—on the ground or ina buggy? A. He was sitting 
ina buggy. Q. State if he got out of the buggy at any time to 
inspect the premises. A. No, sir. Q. By a Juror. Were these 
two granaries and a barn ever under one roof? A. Yes,sir. Q. 
Why was it you put the insurance on the granary as a granary, and 
did not increase the insurance on the barn? A. I did not want to 
put insurance on the barn; there was insurance on the whole thing. 
Q. You did not understand it was the granary that you were insur- 
ing separately? A. I understood I was insuring the whole barn. 
Q. State if anything was said by the gentleman as to the barn 
carrying more insurance, and, if so, state what he said. A. Yes, sir; 
he asked me if I had any insurance on the barn. I told him, ‘ Yes, 
sir; I have $200.00.’ He said: ‘That is not enough; you ought to 
have some more.’ That was not on the day when he brought the 
application. It was some time before. He said: ‘You ought to 
have some more, and you get ready to insure your house. We will 
put some more on the barn.’ Q. What was said down there, the 
time when he came to insure it? What did he say when he sat in 
the buggy? A. He was sitting in the buggy. He may have been 
there before, and got out and talked with me. He asked me to in- 
sure. I told him I was not ready. After talking a little while, the 
gentleman called me, called me out, and had all written out how 
much he thought it should be, and how much I wanted, and he said 
I could just as well insure that day as any other day. I finally 
made up my mind. * * * I signed the application. Q. By a Juror. 
Did the gentleman refuse to insure that other building that you had 
as a blacksmith shop and corn-crib? A. I never asked him to in- 
sure it. Q. By Mr. Connor. What was this building that the 
company claims was, insured,—what was it used for? A. It 
was used as a blacksmith shop and wagon-shed and corn-crib. 
Q. State if there was any chimney in that blacksmith shop. A. No, 
sir.” : 

The court gave the following instruction: “You will determine 
whether the plaintiff paid to the defendant the money which it sues 
to recover under a mistake of fact, because it is not entitled to re- 
cover the money unless it was so paid. If the agent-of the com- 
pany went to the place where the fire occurred, and examined the 
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premises, and was conversant with all the facts in the case, and 
nothing was concealed from him or suppressed or kept back by the 
defendant, and he was not misinformed or misled in any way, but, 
acting with full knowledge of all the facts pertaining to the insur- 
ance and to the loss, if any, voluntarily paid the defendant, or 
caused the plaintiff to pay him, the plaintiff cannot recover; and 
this is true, although you may be uncertain as to whether the par- 
ties insured the granary contained in the barn, or the granary or 
the corn-crib attached to the wagon-shed and blacksmith shop. If 
the agent who undertook to adjust the alleged loss knew there was 
a controversy concerning the identity of the property insured, and 
he agreed with the defendant to pay a sum certain in settlement of 
defendant’s claim, the plaintiff cannot recover. At the same time 
if the plaintiff's agent was misled, or not fully informed, concerning 
the property actually insured and actually burned, and paid the 
money because of the defendant’s misrepresentations, or because 
of lack of knowledge, you may then further inquire: (1) What 
property was insured? and (2) Was the property insured burned? 
and, ifno granary contained in the barn or attached to it was in- 
sured, you should find for the plaintiff, because such a granary was 
the only granary burned.” Exceptions were duly taken to this in- 
struction, and the giving of the same is now assigned for error. 
The court had previously instructed the jury as to the rights of the 
respective parties, and the instruction in question no doubt was 
correct as applied to the evidence in the case. The plaintiff sent 
its adjuster there to estimate and adjust the loss. He went upon 
the ground where the loss had occurred, and, presumably with the 
policy before him, he, in effect, certified that certain property 
covered by the policy had been destroyed by fire. Unless there 
was collusion between the insured and adjuster, which is not 
charged, or a mistake in some important particular, his decision 
would be binding on his company. In case of fraud or deception 
by the insured, by reason of which the company was compelled to 
pay for losses which it had not insured against, the adjustment 
would not be final, and the action could be maintained, and the in- 
struction iff question so informs the jury. There was no error, 
therefore, in giving the same. It is apparent that there is no mate- 
rial error in the record, and the judgment is affirmed. 
The other judges concur. 


State Ins. Co. vs. Jordan. 


SUPREME COURT OF NEBRASKA. 


STATE INS. CO., or Des Mornzs, 
US. 
JORDAN.* 


The agent of an insurance company, who is authorized to procure applica- 
tions for insurance and to forward them to the company for acceptance, 
is the agent for the insurer, and not of the insured, in all that he does in 
preparing the applications, or as to any representations as to the charac- 
ter and effect of the statements so made. 

Where it appeared that the insured was unable to read and write, and the 
application was made out by the agent of the insurance company, who 
testified that he read it over to the insured, while the latter testified 
that the agent did so read it, and he had no knowledge of its contents, 
there being thus a conflict of evidence on this point, and the jury having 
found for the plaintiff, held, that if the insured was not aware of the con- 
tents of the application, he would not be bound by statements therein. 


Hicems & Gartow, for Plaintiff in Error. 
H. C. Brome, for Defendant in Error. 


MaxweEtt, J. 

This is an action on a policy of insurance. The insurance com- 
pany, in its amended answer to the amended petition, alleges that, 
“at the time said policy of insurance was issued, the plaintiff 
made his written application therefor, in which he warranted said 
application to contain a true and full description and statement of 
the condition, situation, value, occupancy, and title of the property 
proposed to be insured in the said State Insurance Company, of 
Des Moines, and warranted the answers to each of the questions 
asked in said application to be true; that among the questions 
asked in said application of the plaintiff was the following: ‘Is the 
property incumbered in any way? If so, how much, and when 
due?’ to which inquiry plaintiff answered: ‘The entire incum- 
brance is none, —and defendant says that said answer to said inter- 
rogatory was false and untrue, for at that time the said real estate 
upon which said property was situated was incumbered in the sum 


* Decision rendered, May 6, 1890. 
VoL. XIX.—42. 
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of $500 by a mortgage, which was executed prior thereto, and de- 
fendant says that by reason of said false and untrue answer, so 
made in said application, said policy by its terms was void, and the 
defendant was never liable thereon; that said application con- 
tained an interrogatory as follows: ‘Chimneys, what kind?’ to 
which interrogatory plaintiff made the following answer: ‘Galvan- 
. ized iron cap,’—which answer was false and untrue, for at that time, 
and no time thereafter, was there a galvanized iron cap, as stated 
by plaintiff in said application, and defendant says that by reason 
of said false and untrue answer, so made in said application, said 
policy was by its terms void, and defendant was never liable 
thereon; that the following question, among others contained in 
said application, was asked said plaintiff: ‘[Granary,] its direction 
and distance from the house; to which interrogatory said plaintiff 
answered: ‘N. W. 100 feet,—which answer to said interrogatory, 
so made, was false and untrue, for said granary was not of the 
distance of 100 feet from said house, as in said application so 
stated, and defendant says that by reason of said false and untrue 
answer so made, said policy by its terms was void, and defendant 
was never liable thereon; that said application, by its terms, and 
by the terms of the policy of insurance, is made a part of the con- 
tract, and the statements contained in said application shall be the 
sole basis of the contract between the plaintiff and defendant; and 
defendant says that by reason of the false and untrue answers and 
statements, and each of them, in said application so made, the said 
policy of insurance was void, and defendant was never liable 
thereon.” 

The testimony tends to show that one Richmond, the agent of 
the insurance company at Norfolk, had solicited for his company 
the risk in question. Mr. Jordan did not seem eager to insure his 
property, and the agent called upon him more than once before re- 
ceiving the application. Richmond referred Jordan to a Mr. 
Hovey as to the financial standing of the company, and, being as- 
sured by Hovey that the company was all right, the application 
was made by Richmond filling it out. He claims to have read the 
application to Jordan, which the latter denies, and the proof clearly 
shows that he is unable to read and write, and the jury would be 
justified from the evidence in finding that Jordan knew nothing 
about the various questions propounded in the application, or the 
answers thereto, as made by Richmond. On the trial of the cause 
the jury made special findings as follows: “Question. At the time 
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the plaintiff signed the application for insurance, and at the time 
the policy in suit was issued, was the chimney of the insured house 
a galvanized iron cap? Answer. No; it was an iron cap. Q. At 
the time the plaintiff signed the application for insurance, and at 
the time the policy was issued to him, was the real estate on which 
the property stood incumbered by a mortgage of $500, or any 
other amount, and did the plaintiff know the fact? A. Yes. Q. 
Was the risk increased because there was not a galvanized cap 
around the stovepipe at the place where it passed through the roof? 
A. No. Q. Was the granary and its contents destroyed by the fire 
which originated in the house by reason of its proximity to the 
house? A. Yes. Q. Was the insured granary less than 100 feet 
from the house insured underthis policy? A. Yes,”—and returned 
a general verdict in favor of Jordan for $351.75, upon which judg- 
ment was rendered. 

The attorneys for the insurance company contend that, notwith- 
standing the fact that the application was filled out by an agent of 
the company, and the inability of Jordan to read, still he is bound 
by the terms of the application. Richmond was the agent of the 
insurance company, and as such represented it in filling out the ap- 
plication; and if he made out the same without inquiry as to the 
facts, or incorrectly when the facts were stated to him correctly, 
the company will be bound thereby. Under our statute, an agent 
of an insurance company, in order to do business for his company 
in the state, must procure from the state auditor a certificate of 
authority, showing that such company has complied with all the 
requirements of the law. This certificate must be renewed annu- 
ally, and heavy penalties are provided for a failure to comply with 
the statute in this regard: Sections 24-27, c. 43, Comp. St. The 
agents of an insurance company, authorized to procure applications 
for insurance, and to forward them to the company for acceptance, 
are the agents of the insurers, and not of the insured, in all that 
they do in preparing the applications, or as to any representations 
they may make to the insured as to the character and effect of the 
statements so made : Kausal vs. Association, 31 Minn., 17; Insur- 
ance Co. vs. Gray, 80 Ill., 28; Mullin vs. Insurance Co., 56 Vt., 39; 
Insurance Co. vs. Weill, 28 Grat., 389; Ring vs. Insurance Co., 51 
Vt., 563. Public policy and good faith require that the persons 
clothed by the insurance companies with power to examine pro- 
posed risks, and fill out, receive, and approve applications for in- 
surance, shall bind their principals by their acts and knowledge 
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acquired by them. The business of an insurance company is to in- 
sure, and, in case of loss, make. its promise good by paying the 
same; otherwise, it becomes a broken reed, upon which the insured 
has vainly leaned for support. 

There is no pretense or claim on behalf of the plaintiff in error 
that the loss occurred through any fault of Jordan, and it seems to 
have been greater than the amount awarded to him by the jury. 

There is also a claim that the proofs of loss were not furnished 
within the time stipulated in the policy. The proof tends to show 
a waiver in that regard; but, even if it did not, the proofs seem to 
have been furnished in a reasonable time. There is no error in 
the record, and the judgment isaffirmed. The other judges concur. 


——— Or 


SUPREME COURT OF IOWA. 


MANDEGO 
vs. 
CENTENNIAL MUT. LIFE ASS’N.* 


Where the application is part of the policy, a provision in the latter requiring 
payment of annual dues when due will be enforced though not in the 
application. 


Such provision is not waived by failure to send customary notice of the time 
of payment. 


A custom to accept drafts dated prior to the day of payment, but received 
subsequent to such date, will not waive forfeiture for non-payment on the 
date when due. 


A. M. Anrrosus and Wm. Corse McArruor, for Appellant. 
Newman & Brake, fur Appellee. 
SEEVERS, J. 

The policy states that it was issued “in consideration of the 
representations and agreements made in the application therefor, 
and the sum of fourteen dollars in hand paid, and the further sum 
of three dollars and fifty cents to be paid on the first day of October 
in each year hereafter.” It is further stated in the policy that it is 
issued by the association and accepted by the assured upon the 





* Opinion filed, December 12, 1883. 


1890. ] Mandego vs. Centenn-al Mut. Life Ass'n. 661 


following express conditions and agreements. There is no pro- 
vision in the policy providing that a failure to pay the annual dues 
on the first day of October in each year should render the policy 
void, or that by reason of such non-payment a forfeiture would 
occur. But the application upon which the policy was issued con- 
tains the following provisions: “It is hereby expressly stipulated 
and agreed thatif a policy shall be issued on the above application, 
that the dues and assessments required in said policy shall be paid 
according to the agreements therein made. And it is hereby 
further expressly stipulated and agreed, that the above application 
and this declaration shall form the basis and consideration of the 
policy issued to the above-named applicant by the Centennial 
Mutual Life Association, and that if any misrepresentation or 
fraudulent and untrue answers have been made, or if any facts 
which should have been stated have been suppressed, or if the ap- 
plicant should become so far intemperate as to permanently impair 
the health, or should death result from suicide, or if any omission 
or neglect to pay any of the dues or assessments on or before the 
days on which they shall be due shall take place, then, and in either 
event, the said policy shall become null and void, and all money 
which shall have been paid shall be forfeited.” 

The defendant pleaded that because of the non-payment of the 
annual dues, which, by the terms of the policy, were payable 
annually on the first day of October in each year, the policy became 
null and void. There is no pretense such payment was made, but 
the plaintiff insiststhe policy did not become void by reason of such 
non-payment, and that such provision had been waived by the de- 
fendant, and that no notice of the forfeiture of the policy had been 
sent the assured. 

1. Counsel for the appellant insists that the application is not a 
part of the policy, and that as the latter does not provide it will 
become void on the non-payment of the annual dues, then that no 
forfeiture was incurred by the failure to pay as provided. In addi- 
tion to what is above set forth, it is stated in the policy, if any of the 
statements or declarations in the “ application for this policy, and 
upon the faith of which it is issued, shall be found in any respect 
untrue, then the policy shall be void.” The policy, as we have seen, 
was issued in consideration of the statements made in the applica- 
tion, and the application states that it forms the basis and considera- 
tion upon which the policy was issued, and that a negiect to pay 
the annual dues shall render the policy void. We think these two 
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i papers should be read together in order to ascertain what the con- 
tract between the parties is. The policy is based on the applica- 
i tion; but for the latter the policy would never have been issued. 
: Life insurance companies could not exist for any length of time and 
comply with their contracts if the prompt payment of dues and 
assessments can be evaded or the payment thereof delayed. It is 
common and usual to provide, if dues and assessments are unpaid, 
the policy shall be null and void. There is no escaping the con- 
clusion, we think, that this policy became void by reason of the 
non-payment of the annual dues, if the application is a part of the 
policy. That the parties contracted upon the belief that it was, we 
have no doubt. The language of both the application and policy, 
in our opinion, leaves no room for serious doubt as to the ques- 
tion. 

Counsel for the appellant cite and mainly rely on Miller vs. Mut. 
Ben. Life Ins. Co., 31 Iowa, 216. In that case the application was 
held to be a part of the policy. The reference to the application or 
declaration in that case was not more certain, direct, and positive 
than in the case at bar. As the application is a part of the policy, 
it makes no difference in what part of either paper the condition is 
found which renders the policy void. It may be found partly in 
one and partly in the other. The two papers, when read together, 
form the contract. The rights of the parties in no other way can 
be ascertained. Because of the non-payment of the annual dues 
the plaintiff cannot recover, unless the provisions of the contract 
have been waived by the defendant. : 

2. The claim that there was a waiver of conditions of the policy 
is based upon the following propositions: First, that 15 days before 
the annual dues were payable, according to the terms of the policy, 
the defendant caused a notice to be sent to the assured, rerainding’ 
her of the day when such dues became payable. Conceding this 
had been the custom of the defendant, it was a voluntary act on its 
part, and was not required by the terms of the policy. The obliga- 
tion to pay the annual dues on a named day was as positive as if 
the assured had given her promissory note to that effect. The fact 
that the defendant voluntarily sent such a notice to the persons in- 
sured, and in this instance was, as is claimed, negligent in sending 
the notice to the proper place, cannot amount to a waiver of the 
condjtions of the policy. 

3. It is insisted the conditions of the policy as to payment of the 
annual dues was waived, because in two previous years the defend- 
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ant received the dues after the day named in the policy. On one 
of these occasions, the receipt was dated or stamped one day after 
the payment became due, and the other 15 days after that time. 
It is, however, shown in evidence that the defendant always received 
the money sent in payment of assessments and dues when: it con- 
sisted of a post-office order or draft, dated prior to the day the 
dues were payable, although not received until afterwards. We do 
not think this can amount to a waiver. It only amounts to a custom 
on which, possibly, the assured had a right to rely, of postponing 
prompt payment for a time. The company did not intend to waive 
the payment of the annual dues entirely or for all time. Now, in 
the present case, the dues never have been paid or tendered, giving 
the plaintiff the utmost benefit of the evidence, until long after he 
was advised the defendant would insist the policy became void be- 
cause of the failure to pay said dues. 

W: are of the opinion that, under the undisputed facts, the plaint- 
iff is not entitled to recover, and therefore the court did not err in 
directing the jury to find for the defendant. Affirmed. 


+ 


SUPREME COURT OF ILLINOIS. 


ILLINOIS MUT. INS. om 


US. 
HOFFMAN.* 


The policy was for $3,000 on 21 pieces of specifically valued property in a 
schedule having an aggregate value of $90,000, and insured one thirtieth 
part of each of the sums named. It provided that the company should 
not be liable for any greater proportion of the loss on any property de- 
scribed that the sum thereby insured bore to the whole sum insured, 
whether by specific policies or otherwise. The total insurance on the 
property was $60,000, and the loss was $51,000. 

Held, That the company was liable for one-thirtieth part of the value, and 
not cne-thirtieth part of the loss. 


Taytor & Pottarp and Date & Brapsuaw, fur Appellant. 
Baker, McNoutry & Baxsr, for Appellee. 
Macruper, J. 
This is an action on a fire insurance policy, brought by appellee 
against the appellant company in the Circuit Court of Madison 
* Decision rendered, April 22, 1890. 
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County. The cause was tried in the court below before the judge 
without a jury by agreement of parties, and resulted in a judg- 
ment in favor of the plaintiff, which has been affirmed by the 
appellate court. The property insured was a cotton-mill, known 
as the “Kelleyville Works,” situated in Delaware County, Pa. The 
fire occurred on the 24th day of August, A. D. 1888. The policy 
was executed at the city of Alton, in this state, on December 6, 
1887, and insures the property for one year. 

The only question in the case relates to the construction of one 
of the clauses in the policy. Only those provisions of the policy 
which it is necessary to consider in order to determine the ques- 
tion presented will be quoted. The first provision is the following: 

No. 101,566. $3,000.00. The Illinois Mutual Insurance Company, of Alton, 
Illinois, in consideration of $30.00, the representations of the assured, and of 
the agreements and conditions herein contained, hereby insures Sellers Hoff- 
man against loss or damage by fire, to the amount of $3,000.00, on the follow- 
ing property, to-wit, as per printed form hereto attached. | 

Here follows a list of 21 items, describing the buildings, machin- 
ery, and stock of the cotton-mill works, and giving 21 separate 
sums, in dollars and cents, as the respective valuations of the dif- 
ferent buildings, €nd of the machinery and stock therein; said 
sums amounting in the aggregate to $90,000. Counsel for appel- 
lant admit in their brief that the figures in each item represent the 
value of the property described in that item, and that the aggregate 
value of all the property insured, as shown by the schedule, was 
$90,000. The second provision is as follows:— 

It is understood and agreed that the Illinois Mutual Insurance C ompany, 
of Alton, Illinois, insures under their policy No. 101,566. to which this speci- 
fication is attached, and made a part hereof, 1-30th part of each of the above- 
named sums, amounting in the aggregate to $3,000.00. 

The third provision is as follows:— 

This company shall not be liable for a greater proportion of any loss sus- 
tained by the assured upon any property described in this policy than the 
sum hereby insured thereon bears to the whole sum insured thereon, whether 
such other insurance be by policies, specific or otherwise, or whether prior 
or subsequent to this insuranee, or whether such other insurance be valid or 
not, and without reference to the solvency of other insurance companies. 

The policy gives the assured the privilege of making “ other in- 
surance without notice until required.” After the fire, the total 
amount of insurance upon the property was $60,000. This insur- 
ance was carried by twenty-nine companies, including appellant, in 
policies whose amounts ranged from $1,000 to $5,000. Whether 
any of the other policies besides the one sued upon in this case 
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contained any such provision as the second one above quoted 
does not appear from the evidence. The total loss resulting from 
the fire, as appears from the estimate of the adjusters, was $51,000. 
The court rendered judgment in favor of the plaintiff for $2,550, 
with interest. 

Appellant claims that it was only liable for one-thirtieth of the 
total amount of the loss; that is to say, for $1,700. The policv 
nowhere says, in express terms, that the liability of appellant shall 
be limited to one-thirtieth of the loss, nor can said second provis- 
ion be fairly construed to have any such meaning. Unquestion- 
ably, by the first provision, the company insured the property to 
the amount of $3,000. This amount is the one-thirtieth part of the 
total valuation of all the property insured, to-wit, $90,000. The 
second provision was only intended to divide and apportion the 
$3,000 so that such separate iteni or part of the whole property 
should be “insured to the extent of one-thirtieth of the valuation 
placed upon such item or part in the schedule. For instance, the 
first item of the schedule is, “stone building marked ‘A,’” valued 
at $10,000. The amount of insurance upon this stone building is 
$333.331. The ninth item in the schedule is “machinery * * * 
contained in building marked ‘ A,’” valued at $39,000; the amount 
of insurance upon this machinery is $1,300, or one-thirtieth of 
$39,000. The intention of the second provision was, evidently, to 
prevent the policy from being a “blanket” policy covering any and 
all items to its full amount. If the building marked “A” had been 
the only part of the whole property that had been destroyed, and 
if its destruction had been total, then the liability of the company 
would have been limited to $333.331, although the value of the 
building exceeds the total amount of all the insurance upon the 
whole property. By the third provision above quoted the company 
is liable for such “ proportion of any loss sustained by the assured 
upon any property described in this policy as the sum hereby in- 
sured bears to the whole sum insured thereon.” Hence the ap- 
pellant company is liable for such proportion of the total loss, 
amounting to $51,000, as the sum of $3,000 bears to the whole 
amount of the insurance, to-wit, $60,000. Three thousand dollars 
being one-twentieth of $60,000, the liability of appellant is one- 
twentieth of $51,000, or $2,550. As before stated, the trial court 
found the said sum of $2,550 to be the amount which the appellant 
should pay, and we think it found correctly. The judgments of 
the appellate and circuit courts are affirmed. 
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COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


Us. 
BROOKLYN LIFE INS. CO.* 


The contract between the agent and company was for a year, and stipulated 
for the payment of commissions on renewal premiums when the premiums 
should have been paid to the company. 


Held, That its prior termination by mutual agreement did not terminate the 
right of the agent to renewal premiums. 


Avaeustus Forp, for Appellant. 
Hamixton Watts, fur Respondent. 
Fouert, C. J. 

Appeal from a judgment of the general term of the first depart- 
ment affirming a judgment entered on the report of a referee. 
Prior to February 13th, 1880, the plaintiff was employed under an 
oral contract on a salary by the defendant, to induce persons to 
take from it policies of insurance on their lives, and while so em- 
ployed secured a number of policies to be issued and accepted. It 
is agreed that prior to this date the plaintiff was not entitled to 
commissions on the premiums theretofore received or thereafter to 
be received on those policies. On the date mentioned the litigants 
entered into a written contract, by which the plaintiff was to con- 
tinue in the same service for one year for $2,000, payable in 12 
equal monthly payments. The contract contains this stipulation : 
(2) The company agree likewise to pive you regular renewal com- 
missions on the policies obtained by you, when the premiums shall 
have been paid to the company.” The parties agree that “ renewal 
commissions ” are those paid to agents on premiums received upon 
policies after they have been in force one year, and that the rates 
agreed upon were 7} per cent on term policies, and 10 per cent on 


* D cision rendered, April 22, 1890. 
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all others. The parties also agree that if the plaintiff had performed 
his contract, and worked to the end of the year for which he en- 
gaged, and then left defendant’s service, he would have been en- 
titled to renewal commissions on premiums thereafter received, 
upon such policies as were within the above-quoted clause of the 
contract. There are but two questions at issue in this case; (1) 
Was the plaintiff entitled to receive commissions on premiums paid 
on all policies secured by him, or only on those issued before the 
date of the contract? (2) Was the contract rescinded, and the 
plaintiff's right to commissions on premiums received after De- 
cember 31st, 1880, terminated by the settlement of that date? The 
natural construction of the contract would seem to be that com- 
missions payable under it would be on premiums paid on policies 
secured by the agent under the contract ; but both parties concede 
that such was not their intent, and that the plaintiff was actually 
paid renewal commissions on all premiums reéeived between the 
date of the written contract and December 31st, 1880, on policies 
secured by him before the date of the contract, and, so far as the 
question of construction is concerned, we have only to determine 
whether the clause quoted embraces premiums on policies obtained 
by the plaintiff while working under the contract. Every other 
stipulation and sentence in this contract relate sole!y to services to 
be rendered under it ; and we are unable to find any evidence that 
policies written under the contract are to be excluded in estimating 
the commissions payable under the clause quoted, and we think the 
learned referee correctly construed the contract. The referee found 
that the written contract was terminated December 31st, 1880, by 
the agreement of the parties to it, but refused to find that the sum 
paid the plaintiff on that day was in settlement of all claims under 
the contract. The settlement was made between the plaintiff and 
the defendant’s president, who testified: “He [plaintiff] then agreed 
that, if we would settle all that was due up to the Ist of January, 
it should be in full of everything, and he would be very glad.” 
The plaintiff denied this, and testified that nothing of the kind was 
said. The defendant, relying upon a rescission of the contract and 
arelease from its stipulations, held the affirmative of that issue, and 
was required to establish it as a question of fact, which it failed to 
do. There being evidence on both sides of this issue, the decision 
of the referee cannot be disturbed by this court. The judgment 
should be affirmed, with costs. All concur, except Potter and 
Haight, JJ., dissenting. 
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UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF MISSOURI. 


ADREVENO 
Us. 
MUTUAL RESERVE FUND LIFE ASS’N.* 


A delay of thirty or thirty-five days in investigating information that the 
insured had misrepresented his habits as to temperance, where the in- 
formation called for due diligence on the part of the company, and was 
treated in the manner usual in such cases, did not justify a finding that 
the misrepresentation had been waived. 


Cotuixs & Jamison, for Plaintiff. 

W. C. & J.C. Jones, for Defendant. 

Tuayer, J. 

I have no doubt that the verdict in this case was against the 
weight of evidence, and ought to be set aside on that ground. 
The case has been held under advisement, however, to consider 
the further question whether under the evidence adduced at the 
trial the case ought to have gone to the jury. That question, in 
my opinion, must be answered in the negative. Adreveno made 
false representations as to his habits of life to secure the policy. 
That fact was confessed, and the policy for that reason was void- 
able at the election of the company. Information reached the 
company, after it delivered the policy, that Adreveno was a drunk- 
ard. Thisinformation was at variance both with the representations 
made by the assured as well as with the certificate of the medical 
examiner, who certified that Adreveno appeared to be a “ first-class 
risk.” Undoubtedly the information came from such an authentic 
source that it was the company’s duty to have taken steps to ascer- 
tain the truth or falsity of the report. I think, however, that rea- 
sonable diligence only was required in making such investigation; 
and it appears to me, considering all the circumstances of the case, 


* Decision rendered, June 13, 1889. 
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that the evidence did not disclose any such delay in making or 
setting on foot such an investigation as would warrant a jury in 
finding from the company’s inaction that it elected to continue 
the risk whether Adreveno had been theretofore temperate or 
intemperate. Adreveno died of “alcoholism,” within two months 
after the policy was delivered. The information that he had 
been and was an intemperate man came to that officer of the 
company whose duty it was to investigate the report not over thirty 
or thirty-five days before the death of the assured. It was not his 
duty to neglect other business and give his undivided attention to 
the investigation of the matter so brought to his notice. All that 
could be expected or required of the company was that it should 
investigate the report in the due course of its business, and make 
its election to continue or cancel the risk when the truth was ascer- 
tained. The evidence showed, I think, that the company pursued 
the usual course adopted with reference to such reports, and acted 
with ordinary diligence. Another fact to be noted is that no 
assessments were levied on the policy between the date of its 
delivery and the assured’s death. If it had levied assessments on 
the policy after the receipt of information that the policy was per- 
haps voidable, the jury might have been authorized to infer that 
the company had elected to continue the risk, notwithstanding the 
false representations of the assured. The case is barren of any ele- 
ments of estoppel. During the two months that elapsed between 
the issuance of the policy and the assured’s death, the company 
did no act calculated to mislead him. The case, so far as the 
plaintiff is concerned, rests wholly on the fact of the company’s 
inaction for a period of thirty or thirty-five days after it was 
informed that the assured was a man of bad habits; and that fact 
alone, in my judgment, is not sufficient to warrant a jury in finding 
that it waived the forfeiture. The motion for a new trial is sustained. 
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LOWER COURT DECISIONS. 
LIMITATION OF RISK. 


Civil District Court for the Parish of Orleans and State of Louisiana. 
Division “C.” 


J. R. OWEN & BROTHER 
v8. 


NEW ORLEANS INSURANCE COMPANY. 


A rule of an insurance company, not to take risks above a certain amount on 
particular property, can not be invoked against an insurer ignorant there- 
of to defeat his claim under a second policy exceeding with the first the 
limit, though the property be in the second policy so described as to 


ma wept be different from the first, when the agent who placed the 


risks knew the two descriptions and that the property was the same. 


H. C. Mixer; for Plaintiff. 
Guriey & MeEtien and Cuartes E. Scumipt, for Defendant. 


A. Monrog, J. 

On October 2, 1883, plaintiffs applied to W. H. Martin, an in- 
surance agent at McKenzie, Tenn., for insurance upon their gin 
house and appurtenances, described, in the application, as 
“located on plantation of ——— known as Owen Gin (Owen Gin), 
in the county of Henry,Tenn.” This application was forwarded by 
Martin to Wm. M. Railey, another insurance agent or broker doing 
business in New Orleans, and the latter presenting the same to 
the defendant company, obtained their policy No. 86,280 for $500, 
covering the property described in the application. 

Upon October 26, same year, plaintiffs again applied to Martin 
for insurance on cotton and cotton seed, described in the applica- 
tion as “contained in Y gin house, located on plantation of Bostick, 
known as Bostick Gin, in the county of Henry, Tenn.” This appli- 
cation was also forwarded by Martin to Railey, and was presented 

Decision rendered May 15, 1890, Reported by W. O. Hart, of the New Orleans Bar. 
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by Railey to the defendant company, and the company issued their 
policy No. 86,497, for $1,000 covering the property described. 

From the evidence it appears that the gin house described in 
the two applications was one and the same; it was on Bostick’s 
plantation, and a previously existing gin house on the same site 
had been owned by Bostick. One of the Owens married a 
daughter of Bostick, and “Blackross & Owen” took charge of the 
gin; and finally “Owen & Bro.,” the plaintiffs, built a new gin house 
on the same site, and were engaged in the business of ginning 
cotton. The gin house, however, was known indifferently as the 
“ Bostick Gin” and the “Owen Gin,” and when the application for 
insurance were made, the agent, Martin, was aware of the fact, 
knew that it was the same property, and himself drew up the appli- 
cations on which the policies issued. 

The property insured was destroyed by fire January 24, 1889, 
and the adjuster of the company having been sent up to adjust a 
loss under the $1,000 policy, discovered that the $500 policy 
related to the same gin house in which the cotton and seed covered 
by the $1,000 policy was stored. Having no instructions as to the 
$500 policy, he, nevertheless, being on the spot, adjusted both 
losses, and reported to the company. 

The loss under the $500 policy was promptly paid, but the com- 
pany refused to pay on the $1,000 policy, on the ground that its 
general rule was not to take more than $1,000 upon any one gin, 
that there was nothing in this case to have led them to depart from 
that rule, and that the issuance of the $1,000 policy was made in 
error, superinduced by the fact that in one application the gin house 
was described as the “ Bostick’s Gin,” and in the other as the 
“Owen’s Gin.” And that said policy for $1,000, being the second 
policy issued, was therefore void ab initio. 

I am unable to concur in the view that plaintiffs are responsible 
for the error into which the company appears to have fallen. 

The gin house in question appears, by the uncontradicted evi- 
dence of all the witnesses who testify on the subject, including de- 
fendant’s adjuster, to have been known by both the names given, 
and was, therefore, properly described by either. 

If the names as used in the applications in question had been so 
used with the intention to deceive, and the effect had been ac- 
complished, the case would be different ; but I conclude from the 
testimony, that neither the plaintiffs, nor the insurance agent at 
McKenzie, to whom they applied, knew at the time the applications 
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were forwarded to Railey (the broker in New Orleans) what com- 
pany would be found by the latter to take the risks on either of 
them ; and certainly, if the last application had been presented to 
some company other than the defendant, the liability of such other 
company would have been as clear, and would doubtless have been 
as promptly recognized, as was the liability of the defendant on the 
first policy. 

Again, it is conclusively and abundantly shown that the loss far 
exceeded the insurance, and it is not for a moment pretended that 
the plaintiffs had any knowledge of the rule which defendants had 
adopted to limit their risks on gin houses to $1,000 save in excep- 
tional cases, so that plaintiffs were utterly without motive to mislead 
defendants, or to induce defendants to take either of the risks, 
since, for ought that appears, the property could have been as well 
insured in any other of the many companies in the country. I am 
therefore of opinion that plaintiffs should have judgment for $1,000 
with legal interest from judicial demand until paid, and costs. 





